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Calendar of Events 

December 5—Upstate Accounting 
Conference. Location: Hotel Syra- 
cuse, Syracuse, N. Y. 

December 10—Regular Meeting of 
the Board of Directors. 

December 14—Society Meeting. 
Subject: Federal Taxation. Loca- 
tion: Waldorf-Astoria Hotel, Lex- 
ington Avenue and 49th Street, 
New York City. 

January 7—Regular Meeting of the 
Board of Directors. 

January 11—Society Meeting. Sub- 
ject: Federal Taxation. Location: 
Waldorf-Astoria Hotel, Lexington 
Avenue and 49th Street, New 
York City. 

Military Service 

Attention of the members is again 
called to the resolution passed on 
September 9, 1940, with respect to 
the remission of dues of any member 
of this Society entering the armed 
forces of the Nation: 

“Resolved that the Society re- 
mit the dues for the period of ac- 
tive service of any member who 
enters the armed forces of the 
Nation by voluntary enlistment, 
federalization of the national guard, 
or conscription.” 

This resolution was extended at 
the meeting of the Board of Direc- 
tors on November 5, 1942, to cover 
thosé in active sea duty in the mari- 
time service. 

It is requested that members so 
enlisted or conscripted kindly com- 
municate directly with the office of 
the Society in order that a record 
be made of the date of their induc- 
tion, and the branch of service which 
each member will enter, such as 
Army, Navy, Air Corps, Marine 
Corps, etc. 


December, 1942 





Federal Tax Meeting 
The Society’s annual meeting de- 
voted to the subject of federal taxes 
was held on the evening of Decem- 
ber 14, 1942, at the Waldorf-Astoria 
Hotel. Members had the pleasure 
of hearing three excellent papers on 
1942 federal income taxes presented 
by Messrs. Peter Guy Evans, Ben- 
jamin Harrow, and Benjamin Grund, 
members of the Committee on Fed- 
eral Taxation. The meeting was 
ably conducted by Mr. Maurice Aus- 
tin, Chairman of this Committee, 
who was assisted by Mr. Paul D. 
Seghers, Vice Chairman. The three 
papers are published in this issue of 
the NEw York CERTIFIED Pustic Ac- 
COUNTANT. 


War Bonds 

The following communication was 
sent to the members on December 
2, 1942, by Mr. J. Arthur Marvin, 
president : 

“To the Members of The New York 
State Society of Certified Public 
Accountants: 

“Your Society’s Committee for the 
Purchase of War Bonds wishes to 
acknowledge the cooperation given 
it by members of the Society in buy- 
ing and in urging the purchase of 
War Bonds and Stamps. You may 
be interested to know that the New 
York State Society is a substantial 
investor in these Bonds. 

“It now wishes to direct attention 
to the Victory Fund Campaign now 
being conducted by the Victory 
Fund Committees in both the State 
and City of New York. 

“Our Committee has requested 
that all members of the Society be 
asked: 

“1. to urge principals and staff 


67 





The New York Certified Public Accountant 


members of accounting firms 
to buy War Bonds 

“2. to urge clients and friends to 
buy War Bonds 

“3. to assist, in their localities, the 
Victory Fund Committee in 


the sale of War Bonds 


“Recent military successes should 
not be made an occasion for any let- 
down in bond purchases, which must 
continue in the fullest volume pos- 
sible until the moment of victory.” 


A Refresher Course in Writing 

During the winter a Refresher 
Course in Writing will be given at 
the Society rooms by John Mantle 
Clapp, taking the place of the Clinic 
in Speaking which will be resumed in 
April. Such a course, fitted to the 
situation and needs of practitioners, 
is something which many members 
have desired. 

An accountant’s writing is particu- 
larly difficult in character. Facts and 
opinions must be stated accurately, 
completely, without padding or emo- 
tional coloring, yet in a form that is 
readily intelligible to laymen and in 
full accordance with the standards 
of good English. This brings special 
problems: how to present ideas With 
no vestige of over-statement or mis- 
leading implication ; how to bring in 
necessary supporting detail without 
using too much space; how to give 
concise statements a form that lay 
readers will find “natural” while 
holding connectives and other frame- 
work matter to a minimum. 

The difficulty is increased by the 
necessity—in nearly every instance 
—of writing under pressure; the ac- 
countant must turn quickly from his 
habitual task of gathering and evalu- 
ating information to the entirely 
different one of presenting his re- 
sults, in highly compact form, to 
readers who have not his background. 

The object of the new course is to 
develop control methods by which 
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the busy practitioner, when he sits 
down to dictate a letter or report, 
can save effort and time. 

The requirements of English usage 
are taken up from the standpoint of 
clients. Substitutes are given for 
“jargon” and other conventional ex- 
pressions that render writing unnatural 
besides wasting space. Examples from 
the writing of experienced account- 
ants suggest devices of wording, sen- 
tence structure, effective arrangment 
that make for simplicity and good 
taste. In candid round-the-table dis- 
cussions each member gets searching 
criticism of his own writing. Mr. 
Clapp’s wide experience as professor 
of English, editor with the Ronald 
Press Company and private consult- 
ant, has fitted him to give mature 
men the practical help they need. 

There will be ten Monday evening 
sessions, beginning early in January. 
A fee of $25 will be charged. Ac- 
countants who are interested should 
write to the Society’s office for fur- 
ther information. 


Revised Amendment 


At the November 9, 1942, Society 
nreeting, the Committee on Amend- 
ments to the By-Laws presented its 
report on proposed amendment to 
Paragraph 3 of Article I as proposed 
by the Board of Directors and read 
at the meeting of the Society on 
October 5th. A motion to adopt the 
amendment was unanimously carried 
so that the revised Paragraph 3, 
Article I reads as follows: 

“Any person who has passed the 
certified public accountant exami- 
nation set by the University of the 
State of New York, but who has 
not been registered as a certified 
public accountant shall be eligible 
for election as an associate member. 
If any associate member shall, 
after his election as such, be regis- 
tered by the said university as a 
certified public accountant, he shall 
be eligible to advancement to mem- 
ber. An associate member shall 
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not refer to himself as a member 
without the definitive adjective 
‘associate’ and shall not indicate 
his associate membership on let- 
terheads or printed matter of any 
kind.” 


Passed April, 1942, Examination 
Notice has just been received 
that the following were among 
those who passed the April, 1942, 
C.P.A. exam. Their names were 
not included in the list published in 
the September Bulletin. 
Harry Adler, 690 Ocean Park- 
way, Brooklyn 
Harry S. Engelhardt, 491 East 
52nd Street, Brooklyn 
Hyman Hornstein, 2190 Boston 
Road, New York City 
Laurence L. Kates, 87 West 169th 
Street, New York City 


EL LTS 
Morris Barasch 


Word has just been received of the 
death on August 5, 1942, of Morris 
Barasch of the firm of Barasch & 
Wolf. Mr. Barasch had been a memn- 
ber since 1925. 


Leon Blum 


Leon Blum, a member of the So- 
ciety since 1939, died on September 
21, 1942, at the age of 26. 


Anthony E. Kondoleon 


Anthony E. Kondoleon, a member 
of the Society since 1931, passed 
away on October 22, 1942, at the age 
of 48. He is survived by his wife and 
three children. 








HAVE YOU MADE YOUR CONTRIBUTION TO 


THE AMERICAN RED CROSS 
WAR FUND? 
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ANNOUNCEMENT OF 


PRIZE ESSAY CONTEST 


The Board of Directors of the Society has authorized the 
Committee on Publications to conduct a prize essay contest, the 
essays to be on a subject of interest to the accounting profession 
and suitable for publication in the New York Certified Public 
Accountant. Prizes in the amount of $150 for first prize, $100 


for second prize, and $50 for third prize are offered. 
The general rules of the contest are as follows: 


All manuscripts shall be typed in duplicate on 8%x11 
stationery, double or triple space typing, and should not be more 


than 5000 words. 
* 


The name of the individual submitting the paper shall not 
appear on same, nor should there be any other means of identifying 
the manuscripts, which should be accompanied by a covering letter 
giving the contestant’s name and address and firm connection. 


* 


\When submitted to the judges, each manuscript will be given 


a key number of identification. 
* 


Manuscripts should be forwarded to The Managing Editor 
of the New York Certified Public Accountant, 15 East 41st Street, 
New York City, on or before June 1, 1943. Awards will be 
announced as soon thereafter as possible 


* 


All papers submitted shall become the property of the New 
York State Society of Certified Public Accountants and shall be 
available for publication in the New York Certified Public 
Accountant. The decision of the judges shall be final as to what 
papers may be entitled to prizes. 
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End-Use Classification System 
Revoked by WPB 


As a step in eliminating proce- 
dures not justified by final results, 
WPB on November 6 revoked Prior- 
ities Regulation No. 10. This is the 
regulation which set up the Alloca- 
tion Classification System, requiring 
that all purchase orders bear desig- 
nated end-use symbols. 

Revocation of the regulation and 
the system which it established was 
decided upon by*WPB on the basis 
of experience with it for several 
months. 

\With Production Requirements 
Plan authorizations for manufacture 
of military and essential civilian 
items now tailored for the first time 
to fit the known supplies of mate- 
rials, WPB officials believe that ade- 
quate control is exercised without 
the imposition on industry of the 
task represented by the classifica- 
tion system. When the distribution 
system provided for in the Con- 
trolled Materials Plan is put into 
full effect, there will, of course, be 
no need for additional checks. 

COMMITTEE ON PRIORITIES 


OPA Policy on Hardship Cases 

The Office of Price Administra- 
tion has tightened its policy on re- 
lieving individual hardship cases. 

Price adjustments will be made 
when it appears that: 


(1) There is or threatens to be in 
a particular locality a shortage of a 
commodity or service which aids 
the war program or is essential to 
a civilian standard of living consist- 
ent with the prosecution of the war. 

(2) A price adjustment will sub- 
stantially reduce or eliminate the 
local shortage. 

(3) The adjustment neither will 
disturb supplies in any other locality 
nor create a need for higher prices. 

(4) The adjustment will effectu- 
ate the purposes of the Emergency 
Price Control act of 1942 as amended. 

COMMITTEE ON PRIORITIES 


Institute Publications 


The American Institute of Ac- 
countants has released bulletins Nos. 
11 and 12 of Statements on Audit- 
ing Procedure. No. 11 is entitled 
“The Auditor’s Opinion on the Basis 
of a Restricted Examination (No. 
2),” and No. 12 is “Amendment to 
Extensions of Auditing Procedure.” 

Accounting Research bulletin No. 
16 contains the report of the Com- 
mittee on Terminology presented at 
the recent annual meeting of the 
Institute in Chicago and refers to 
“depreciation.” 

These pamphlets may be obtained 
from the Institute’s office at 10c per 
copy. 





SECURITIES AND EXCHANGE COMMISSION 


ACCOUNTING SERIES Release No. 36, November 6, 1942 


The Securities and Exchange Commis- 
sion today announced the issuance of an 
opinion in its Accounting Series Releases 
regarding the treatment by an investment 
company of interest collected on defaulted 


1947 


bonds applicable to a period prior to the 
date on which such bonds and defaulted 
interest were purchased. The opinion indi- 
cates that collections on account of the 
principal of the bonds and the defaulted 
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interest coupons should not be treated as 
income until such time as the full pur- 
chase price has been recovered. 

The opinion, prepared by William W. 
W erntz, Chief Accountant, follows: 

“Question has been raised as to the 
treatment by an investment company of 
interest collected on defaulted bonds appli- 
cable to a period prior to the date on 
which such bonds and defaulted interest 
were acquired. In the particular case an 
investment company purchased, at a ‘flat’ 
price of $260,000, $1,000,000 principal 
amount of bonds with attached defaulted 
interest coupons amounting to $250,000. 
The company subsequent to the purchase 
received an interest payment of $40,000 on 
account of defaulted interest coupons for 
periods prior to the purchase. 

“Where a purchase is made of defaulted 
bonds with defaulted interest coupons at- 
tached, it is clear that the purchase price 
covers not only the right to receive the 
principal of the bond itself, but also the 
right to receive any payments made on 
the defaulted interest coupons purchased. 
Under these circumstances the price paid 
cannot be deemed to reflect only the cost 
of acquisition of the issuer’s obligation to 
pay the principal sum, but must instead be 
considered to reflect as well the cost of 
acquisition of the issuer’s existing obliga- 
tion to pay the interest coupons already 
matured. In the usual case, moreover, 
there is no satisfactory basis on which to 
allocate the total price between the bond 
on the one hand and the defaulted interest 


coupons on the other. Under such circum- 
stances the bond and defaulted coupons 
should be treated as a unit for accounting 
purposes, and collections on account of 
the defaulted interest coupons should be 
treated not as interest on the sum in- 
vested, but rather as repayments thereof. 
Moreover r, in view of the uncertainty of 
eventually receiving payments in excess 
of the purchase price, it is my opinion 
that ordinarily no part of any payment, 
whether on account of principal or the 
defaulted interest, should be considered 
as profit until the full purchase price has 
been recovered. 

“In the instant case, therefore, the re- 
ceipt of the $40,000 interest payment 
should, in my opinion, be treated as a 
reduction of the cost of the investment 
and not as interest income, or as a profit 
on the investment. After payments are 
received on account of the principal and 
defaulted interest in an amount equal to 
the purchase price, any further collections 
thereon should be treated, in my opinion, 
not as interest, but as profit on = 
purchased. On the other hand, it seems 
clear that collection of interest Pres 
covering periods subsequent to the pur- 
chase may be treated as interest income 
unless the circumstances of a particular 
case are such as to indicate that, despite 
the apparent nature of the payment, re- 
covery of the cost of the investment 
through sale or redemption is so uncer- 
tain as to make it necessary to treat the 
payment as a reduction of the investment.” 


SECURITIES AND EXCHANGE COMMISSION 


ACCOUNTING SERIES Release No. 37, November 7, 1942 


The Securities and Exchange Commis- 
sion today announced the adoption of an 
amendment to Rule 2-01 of Regulation 
S-X dealing with the qualifications of ac- 
countants certifying financial statements 
required to be filed with it. The amend- 
ment makes it clear that, in determining 
whether certifying accountants are in fact 
independent as to a particular company, 
there should be taken into account the 
circumstances surrounding not only the 
work done in certifying statements filed 
with the Commission, but also other work 
done for the particular company by such 
accountants, including the certification of 
any financial statements which have been 
published or otherwise made vyencrally 


available to security holders, creditors, or 
the public. 

The new rule codifies principles to be 
applied by the Commission in considering 
questions of independence. It appears de- 
sirable to incorporate these principles in 
the published rules and regulations, in 
view of cases in which substantial amounts 
due from officers and directors were 
shown separately in balance sheets filed 
with the Commission but, in the balance 
sheet contained in the annual report to 
stockholders, were included without dis- 
closure under the caption “Accounts and 
notes receivable, less reserves.” 

Underlying the Commission’s require- 
ment that clear disclosure be made of the 


*The requirements of Rule 5-02 (7) and Schedule II of Rule 5-04 of Regulation 
S-X except trade accounts subject to the usual trade terms, ordinary travel and expense 
advances, and other such items arising in the ordinary course of business. 
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amounts due from officers, directors, and 
principal stockholders’ is the principle that 
such persons have obligations and re- 
sponsibilities comparable to those of a 
fiduciary, and that therefore the financial 
statements should clearly reveal amounts 
due from such persons, accompanied, 
where the amounts involved are substan- 
tial, by appropriate supporting details. 
Where an indebtedness results from a 
transaction between the company and one 
or more of the management, as individu- 
als, the certifying accountants should em- 
ploy every means at their disposal to 
insist upon full disclosure by the company 
and, failing persuasion of the company, 
should as a minimum qualify their certiti- 
cate or disclose therein the information 
not set forth in the statements. Perhaps 
the most critical test of the actuality of an 
accountant’s independence is the strength 
of his insistence upon full disclosure of 
transactions between the company and 
members of its management as individuals; 
accession to the wishes of the manage- 
ment in such cases must inevitably raise 
a serious question as to whether the ac- 
countant is in fact independent. More- 
over, in considering whether an account- 
ant is in fact independent, such accession 
to the wishes of the management is no 
less significant when it occurs with respect 
to the financial statements included in an 
annual report to security holders or other- 
wise made public than when it occurs 


with respect to statements required to be 
filed with the Commission. 

The text of the Commission’s action 
follows: 

The Securities and Exchange Commis- 
sion, acting pursuant to authority con- 
ferred upon it by the Securities Act of 
1933, particularly Sections 7 and 19 (a) 
thereof, the Securities Exchange Act of 
1934, particularly Sections 12, 13, 15 (d), 
and 23 (a) thereof, and the Investment 
Company Act of 1940, particularly Sec- 
tions 8, 30, and 38 (a) thereof, and deem- 
ing such action necessary and appropriate 
in the public interest and for the protec- 
tion of investors and necessary for the 
execution of the functions vested in it by 
the said Acts, hereby amends Regulation 
S-X as follows: 


Rule 2-01 of Regulation S-X is amended 
by adding thereto the following new sub- 
section (c) 

(c) In determining whether an account- 
ant is in fact independent with respect to 
a particular company, appropriate con- 
sideration shall be given to the propriety 
of the relationships and practices involved 
in all services performed for the company 
by such accountant, including the furnish- 
ing of a certificate or report as to any fi- 
nancial statements of such company which 
have been published or otherwise made 
generally available to security holders, 
creditors, or the public. 
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New Provisions Affecting Losses and 


Bad Debts 


By Peter Guy Evans, C.P.A. 


Deduction for Bad Debts 


HE Revenue Act of 1942 changes 

considerably the treatment of 
the deduction for bad debts. Un- 
der the old law specific ascertain- 
ment of worthlessness and an actu- 
al charge-off on the books of the 
taxpayer during the taxable year 
were pre-requisites for the allowance 
of a bad debt deduction. Now, a 
bad debt is deductible in the year 
in which it actually became worth- 
less regardless of the year in which 
it is ascertained to be worthless or 
charged off. This procedure also 
affects insurance companies other 
than life or mutual. 

The change applies retroactively 
to all taxable years beginning after 
Deceniber 31, 1938. Such years are 
not barred by the statute of limita- 
tions as a seven-year refund period 
has been substituted for the three- 
year period with respect to bad 
debts and worthless securities. 

This extension is attributable to 
the fact that later evidence in many 
cases shows that debts actually be- 
came worthless in a year prior to 
that in which they were claimed on 
the tax returns. Its application is 
limited to debts and_ securities 
which became entirely worthless and 
has no reference to debts deter- 
mined to be but partially worthless 
during the taxable year. 

A taxpayer who files a claim for 
refund under this special statute of 
limitations will not be allowed any 
interest on his overpayment after 
the expiration of the three-year pe- 
riod and ending at the expiration of 


six months after the filing date of 
the claim for refund. 

Special treatment of non-busi- 
ness bad debts is accorded to tax- 
payers other than corporations. 
Where such a debt becomes entirely 
worthless in the taxable year, such 
total loss is reportable and deducti- 
ble as a short-term capital loss. 
This provision will affect all tax- 
able years beginning after Decem- 
ber 31, 1942. Furthermore, it has 
no application to losses resulting 
from the worthlessness of securi- 
ties, such as bonds, debentures, 
notes, certificates or other such 
debt evidences, issued by private or 
governmental corporations, with in- 
terest coupons or in registered form. 

It is important for taxpayers to 
determine whether or not the loss 
from worthlessness is “business” or 
“non-business.” This is purely a 
question of fact and its determina- 
tion is made by a proper interpre- 
tation and application of the sec- 
tion dealing with “loss incurred in 
trade or business.” The character 
of the debt is not controlled by the 
circumstances attending its crea- 
tion, or its subsequent acquisition, 
or by the use to which the borrowed 
moneys are put by the borrower, 
but rather by the existing circum- 
stances and relation to taxpayer's 
trade or business when it becomes 
worthless. 

An illustration or two will help 
us to determine this. X, a gasoline 
station operator, extended credit on 
open account to Y in 1942. In 1943 
X sells his business but retains Y’s 
claim which subsequently becomes 


Presented at the December 14, 1942, meeting on Federal Taxation of the New York State 


Society of Certified Public Accountants. 
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worthless in X’s hands. Here the 
loss is a non-business bad debt. 
Although the debt resulted from a 
trade or business transaction, nev- 
ertheless, the loss was sustained at 
a time when X was not conducting 
a trade or business. However, let 
us assume, that instead of selling 
the business, X liquidates, and he 
is unable to collect Y’s claim. Here 
the bad debt is not controlled by 
the non-business debt provisions, 
since a loss incurred in liquidating 
a trade or business is a proximate 


incident to the conduct of such 
business. Likewise, where the 
owner dies but the Executor car- 


ries on the business and the claim 
becomes worthless in 1943, the loss 
sustained by the Estate is not con- 
trolled by the non-business debt 
provisions. 

A new provision has been added 
to provide that securities of affili- 
ated companies becoming worth- 
less shall not be treated as capital 
assets in any taxable year begin- 
ning after December 31, 1941. 
\Vorthless debts evidenced by such 
securities will be allowed as deduc- 
tions for bad debts. 

For this purpose, a corporation is 
deemed to be’ affiliated with the 
taxpayer if: (1) The taxpayer 
owns directly at least 95 per cent 
of each class of stock of such cor- 
poration; (2) more than 90 per 
cent of the aggregate of gross in- 
come has come from sources other 
than royalties, rents, dividends, in- 
terest, annuities, or gains from the 
sale or exchange of stocks and se- 
curities; and (3) the taxpayer is a 
domestic corporation. 

Under prior laws, the losses re- 
sulting from the worthlessness of 
securities, shares of stock and stock 
subscription rights, falling within 
the classification of capital assets 
were treated as losses from the sale 
or exchange of capital assets. Now 
the law clearly states that shares of 
stock in or bonds of an affiliate are 
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not capital assets. Therefore, any 
losses resulting either from the sale 
or from worthlessness of such shares 
or bonds would be deductible with- 
out limitation. 

If a bank or trust company has a 
net loss from the sale of bonds, 
notes, debentures, etc., such loss is 
no longer treated as a capital loss, 
but an ordinary loss deductible in 
full against other income. 


Recoveries of Bad Debts, Etc. 


The Revenue Act of 1942 has also 
finally cleared up much of the con- 
fusion which existed as to the tax- 
ability of recoveries of bad debts, 
prior taxes or delinquency amounts, 
which had previously been deducted 
in loss years and did not result in 
reduction of tax. To such an extent 
as the prior deductions did not re- 
duce the income tax liability, any 
subsequent recovery is excludible 


from gross income. The amount 
of such deduction which did not 


result in a tax benefit is termed a 
“recovery exclusion.” Where re- 
coveries were made over a period of 
years, the nontaxable amount which 
did not result in a tax benefit would 
be reduced by the total amounts previ- 
ously excluded in prior taxable years. 

This provision, however, does not 
apply to recoveries on account of bad 
debts previously charged or charge- 
able against a reserve of doubtful ac- 
counts by a taxpayer on the reserve 
method of treating bad debts. 

The reason for this procedure is 
due to the fact that such amounts as 
are recovered are not taken into gross 
income but are credited to the reserve 
account. This merely decreases the 
amount of the addition to the reserve 
previously taken as a deduction, in 
lieu of a deduction for specific bad 
debt items. 

All these amendments apply not 
only to recoveries of amounts in tax- 
able years beginning after Decem- 
ber 31, 1938, but also to all taxable 
years as far back as the statute of 
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limitations on refunds permits. In 
effect, this means that these provi- 
sions are treated just as if they were 
a part of the Revenue Act of 1938 or 
any prior revenue act on the date of 
its enactment. 

Those interested in personal hold- 
ing companies, and surtax on cor- 
porations improperly accumulating 
surplus will find special rules pre- 
scribed for the application of the 
“recovery exclusion” privilege. 


Two Year Carry-Back of Net Oper- 
ating Losses 


For the first time a carry-back of 
a net operating loss is allowed. The 
law now provides that the net oper- 
ating loss for any taxable year be- 
ginning on or after January 1, 1942, 
may be carried back to the fwo pre- 
ceding taxable years (but not to 
any taxable year beginning before 
January 1, 1941), and may be in- 
cluded in computing the net operat- 
ing loss deduction for such preced- 
ing taxable years. Any amount of 
the net operating loss for any tax- 
able year which is not used as a 
carry-back may be carried forward, 
as under the prior law, to the suc- 
ceeding two years. Thus, instead of 
covering a three-year period, net 
operating losses currently incurred 
are spreadable over a five-year period 
two years back and two vears for- 
ward. 

The amount of loss which may be 
carried back or carried forward is 
limited for each year to the amount 
which was not used to offset income 
for any taxable vears before the 
preceding or succeeding years. 

To determine the amount of the 
loss which is used to offset income 
in any taxable vear, the net income 
for such taxable year is figured with- 
out deducting any carry-over or 
carry-back from the year of net op- 
erating loss or from any subsequent 
year, but subject to certain adjust- 
ments previously and still required 
with respect to: (1) The deduction 
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for depletion cannot exceed the 
amount that would be allowable if 
computed without reference to dis- 
covery value or to percentage de- 
pletion; (2) The excess of tax-exempt 
interest income over non-deductible 
interest paid out must be included 
in gross income; (3) No net oper- 
ating loss deduction is allowed in 
such vear; (4) The amount of capi- 
tal losses may not exceed the amount 
of capital gains; and (5) Deductions 
other than business deductions are 
allowed to noncorporate taxpayers 
only to the extent that such tax- 
payer's gross income is not from 
trade or business. The net operating 
loss which is carried back or carried 
forward is deemed to have been ap- 
plied against the net income so 
computed. 

The following example illustrates 
the application of the above rules: 
The taxpayer had a net income of 
$1,000 in 1941 and 1942, and a net 
operating loss of $3,500 in 1943. Of 
the 1943 net operating loss $2,000 
may be carried back against the 
years 1941 and 1942; since this uses 
up $2,000 of the $3,500 loss there 
remains $1,500 of loss which may be 
carried forward to 1944 and 1945. 
Let us assume that in 1944 the net 
income is $1,000; then $1,000 of the 
remaining 1943 loss may be applied 
against the net income for 1944. This 
leaves $500 of loss to be applied 
against a net income of, say, $1,000 
in 1945, resulting in a net income of 
only $500 for this vear. 

It is clear from the above example 
that the amount of net operating 
loss which is not carried back may 
be carried forward. No special prob- 
lem is involved when we deduct the 
carry-over from the net income of a 
subsequent year. However, the 
amount of the carry-back cannot be 
determined until the year in which 
a net operating loss occurs, so that 
taxes for all years having a net in- 
come must be paid. But a claim for 
refund may be filed for any over- 
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payment resulting from the reduc- 
tion of a prior year’s net income by 
deduction of the carry-back. 
Inasmuch as any overpayment 
resulting from the deduction of the 
carry-back does not occur until the 
net operating loss or the unused ex- 
cess profits credit for a subsequent 
year is determined and since it is 
desirable to have claims filed promptly, 
no interest will be allowed on the 
overpayment for the period prior to 
the filing date of the claim or peti- 
tion with the Tax Court of the 
United States, whichever is earlier. 


War Losses 


Practical rules in the Revenue 
Act of 1942 are provided for the 
treatment of property destroyed or 
seized in the course of military or 
naval operations during the War 
and of property located in enemy 
countries or in areas controlled by 
the enemy—such losses are deduct- 
ible in the same manner as other 
casualty losses. 

The taxpayer will be confronted 
with the problem of ascertaining the 
date on which the destruction or 
seizure occurred. This is not so 
easy to determine as hostilities in 
the area will prevent the determina- 
tion of the exact date of the event. 
In case of property located in enemy 
country or enemy controlled area such 
property is deemed to have been seized 
or destroyed on the date the United 
States declared war on such country. 
The practicality of such a rule can be 
seen when we realize that it does 
not matter much whether the enemy 
takes actual control or issues a se- 
questration decree. The fact remains 
that the loss of such property is 
sustained and it is purely conjectural 
as to what condition the property 
will be in at the successful termina- 
tion of the War. Therefore, the loss 
is considered to have occurred on 
the date we declared war in view of 
the nature of the loss, it is treated 
as other casualty losses. 


1942 


Likewise, if after our declaration 
of war, the enemy occupied an area 
in which the taxpayer’s property is 
situated the property is treated as 
destroyed or seized on the date on 
which the enemy gains control of 
the area. 

In many cases the exact date of 
enemy occupation cannot be ascer- 
tained. Accordingly, the taxpayer 
may report the loss as occurring at 
any time after the last date on which 
the United States or a friendly 
country had control and before the 
earliest date on which the enemy 
was in full control. To illustrate: 
let’s assume that fighting starts in 
a certain area in December and in 
January the enemy assumes com- 
plete control. Here, the taxpayer 
may treat the loss as occurring either 
in December or January. 

Similar rules are also provided 
for cases of property actually de- 
stroyed or seized in the course of 
war operations, so that the loss may 
be claimed as of any date on which 
it is determined that the property 
was undestroyed and the earliest 
date on which it is determined that 
the property was actually destroyed. 
Let’s say that a bombardment starts 
on April 15, and upon reoccupation 
of the bombarded area, it is deter- 
mined that the property was de- 
stroyed during that period, then the 
loss may be claimed on any date 
during the bombardment. 


However, if the enemy is in full 
control of a certain area before the 
date on which the property is de- 
termined to be destroyed, the latest 
date for which the loss may be 
claimed is the earliest date on which 
the enemy obtains full control. 

The loss on stocks in and bonds of 
a corporation which becomes worth- 
less by reason of destruction or sei- 
zure of the corporate property are 
treated as becoming worthless when 
the /ast property is deemed seized or 
destroyed under the foregoing rules 
and the loss sustained is treated as 
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a casualty loss rather than a capital 
loss. Where 100 per cent (exclud- 
ing qualifying shares) of the stock 
is owned by the taxpayer, loss on 
the stock (under certain conditions) 
may be claimed by reason of de- 
struction or seizure of the corporate 
property, even though the corpora- 
tion still has cash, receivables, or 
United States obligations; of course, 
if any such exist, they reduce the 
loss. 

In cases where the taxpayer owns 
not less than 50 per cent of each class 
of stock, 75 per cent of whose prop- 
erty has been destroyed or seized or 
is situated in enemy country or 
enemy controlled-area the taxpayer 
may treat the loss so sustained as a 
casualty loss. upon the liquidation 
of the corporation, provided such 
liquidation is made within one year 
after the property is deemed to be 
destroyed or before April 21, 1943, 
whichever is the later. 

From a practical viewpoint it would 
be difficult and in many instances 
impossible to effectuate a legal liqui- 
dation. Therefore, where all assets 
of the corporation and rights to any 
recovery of assets are distributed 
to stockholders, the corporation is 
deemed to have been liquidated. 

In figuring the loss under these 
provisions the taxpayer should ig- 
nore those elements of value caused 
by the possibility that the property 
will be returned or that some reim- 
bursement will be made. However, 
if there is a right to insurance or 
other indemnity proceeds, same can- 
not be ignored in arriving at the 
amount of the loss. In addition, the 
loss must be reduced by the mort- 
gages or other liens and encum- 
brances against the property which 
have been satisfied out of the prop- 
erty seized, and may likewise reduce 
the loss if such obligations are simi- 
larly satisfied in a later year. 

A subsequent recovery for prop- 
erty on which a loss has been claimed 
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will not be treated as gross income 
to the extent that the loss deduction 
did not produce a tax benefit; but any 
recovery in excess of that is taxable 
income in the year of recovery. 

The War Loss provisions apply 
to taxable years beginning after De- 
cember 31, 1940. However, it is clear 
that they cannot be applicable to a 
war loss sustained before December 


7, 1941. 


Involuntary Conversion Losses 


New special rules are incorporated 
in the Revenue Act of 1942 with re- 
lation to involuntary conversions. 

The first involves the recognition 
of losses sustained in an involuntary 
conversion. This loss is deductible 
even if the conversion moneys are 
expended for similar or related prop- 
erty or set up in a replacement fund. 

Secondly, it is provided that the 
holding period of the converted prop- 
erty will be included in determining 
the holding period of the property 
acquired upon the conversion. This 
particular provision is retroactive to 
taxable years beginning after De- 
cember 31, 1938. 

Finally, gain is to be recognized 
to the extent that money, whenever 
received, was not expended to acquire 
similar property or to establish a 
replacement fund. 


Claims For Refund 


Many of the above provisions 
apply retroactively, which means re- 
funds for taxpayers. The retroactivity 
is not limited to the usual statute of 
limitations but goes back much fur- 
ther—for example, in case of bad 
debts the seven-year refund period 
has been substituted for the three- 
vear period. All tax practitioners 
should carefully consider whether 
the retroactive features of the new law 
mean refunds for their clients. Oppor- 
tunities for refunds are numerous. 
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Some Aspects of the Unincorporated 
Business Tax 


By Joun J. Ronan 


TARTING out with the premise 
S that I don’t know all the answers 
to the unincorporated business tax, 
[ won't try to cover every aspect; in 
fact I will try not to touch on any of the 
aspects of the unincorporated business 
tax which any of you can find in the 
published regulations or the published 
rulings, nor will I touch on any of 
the accounting problems, of which 
there are many. In fact, I think 
some of vou know the answers bet- 
ter than I do when it comes to the 
accounting problems. 

But I would like first to address 
myself to what I call the “crux” of 
the entire Article 16-A—the unin- 
corporated business tax—and that is 
Section 386 of the tax law. Sec- 
tion 386 defines what is an unin- 
corporated business by saying that 
the term “unincorporated business” 
means any trade, business or occu- 
pation carried on—with certain ex- 
clusions. I want to point out par- 
ticularly that part which treats with 
the exclusions, and that practically 
is the problem that we have had 
since 1936. I mention ’36 because 
that was the first year in which we 
audited the returns that were filed 
for 1935. 

Now apparently it was intended to 
exclude from the workings of the un- 
incorporated business tax law pro- 
fessions — certain professions. It 
names four of them by name. It does 
not call them professions, except by 
inference. Those are, the practice 
of law, medicine, defitistry and archi- 
tecture. Now presumably those are 
professions; but it also says that 
there shall be excluded, under cer- 


Society of Certified Public Accountants. 


1942 


tain conditions, any other profession. 
What is “any other profession?” We 
thought we knew right up to and 
through the Tower & Sons case. 

We have held that the profession 
which was exempt was an activity 
which, of itself, was a profession, 
and which could not be carried on in 
corporate form. 

Now, what is a profession? Judge 
Ransome, the President of the Amer- 
ican Bar Association, in a talk to 
the members of the Society in 1936 
drew a parallel between the legal 
profession and the accounting pro- 
fession. He made this query, which 
he answers: “When did accounting 
become a profession?” Now keep 
that in mind; that sentence, with its 
answer, is the background of what 
we have done in determining what 
is a profession. His answer to that 
was, “Gentlemen, accounting, or ac- 
countancy, became a profession 40 
years ago with the first statute re- 
quiring licensing by the Education 
Department.” 

Now that was all we needed to 
justify our first list of recognized 
professions which limited the recog- 
nized professions to those licensed 
by the Education Department. I 
have been asked at hearings and 
have been asked other places, “Well, 
what has that to do with it?” So 
we did limit the professions to those 
licensed by the Education Depart- 
ment, and it so happens that every 
one of those professions cannot be 
carried on in corporate form. 

Now we come down to what the 
courts have said. They haven’t said 
too much; but, paradoxically, they 
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have said too much. You are prob- 
ably all familiar with the Tower & 
Sons case. They were custom house 
brokers. It so happened that Mr. 
Tower, the senior partner, was a 
lawyer; but he didn’t claim that he 
was practicing law. He claimed that 
custom house brokerage was a pro- 
fession separate and distinct from 
the practice of law; and why ?—be- 
cause they were licensed by the Fed- 
eral Customs Court. 


They were licensed, together with 
other custom house brokers, to rep- 
resent clients before the Customs 
Court. It just so happened that the 
Customs Court licensed corporations 
as well as individuals, so in our argu- 
ment before the court the attorney 
general stressed that point. The 
court agreed with us and held that 
Tower & Sons were subject to the 
unincorporated business tax. 


Fine. Everything went swim- 
mingly until we came to the Teague 
decision. Mr. Teague is an indus- 
trial designer. Now, an industrial 
designer may carry on in corporate 
form ; so, with Tower & Sons to back 
us, we went to court right gallantly 
without any fear of the result, be- 
cause we could point out other in- 
dustrial designers who were incor- 
porated. In spite of that, it went 
through the Appellate Division and 
through the Court of Appeals and, 
lo and behold, unanimously we were 
told we were wrong. 


Now, what’s the answer? Frank- 
ly, we don’t know. We think that 
the right to incorporate should deny 
the exemption, because if an activity 
incorporates, the income is subject 
to the franchise tax and the divi- 
dends are then subject to the per- 
sonal income tax. Why shouldn’t 
the unincorporated business, then, 
a competitor of the corporation, be 
subject to two taxes—first, an unin- 
corporated business tax in the hands 
of the entity ; then a personal income 
tax on the income which is made 
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available or which is distributable to 
the proprietor or proprietors? 

Now, we have what we might term 
“pseudo professions”—artists, au- 
thors, sculptors. Our first thought 
was that artists and authors were 
taxable until, after much thought, 
we decided to say that an author was 
not engaged in business when he 
was putting a product of his brain— 
his “brain child”’—down on paper 
through the medium of a typewriter. 
An artist who put the product of his 
brain on a canvas just didn’t seem 
to be in business. We very carefully 
refrained from saying that they were 
engaged in a professional activity, 
but just said that they weren’t en- 
gaged in a business. 


Now you may find fault with that 
and draw parallels; but it just 
doesn’t seem to make sense any 
more than when we exempted C. P. 
A.s because they could not incorpo- 
rate, while, in the same breath, we 
exempted public accountants who 
were not certified even though they 
may incorporate. 


Now, why? Well, it seems too fine 
a line to draw, frankly, to say, “Here 
is a man who is certified, who is not 
engaged in business, and here is a 
man who is just ready for certifica- 
tion and he is engaged in business.”’ 
So, to find some legal justification, 
we discovered in the rules issued by 
the Education Department with re- 
spect to the certification of public 
accountants that one of the require- 
ments was “that the applicant shall 
have practiced the profession of ac- 
countancy” (Now, get that: “ the pro- 
fession of accountancy’’) “for three 
years.” 

Now there se@ned to be justifica- 
tion to say that it was a profession. 
I am not trying to go too deep in 
that, but that is what we have done 
and it has gotten us in trouble with 
other activities. Some say, “Well, if 
you exempt accountants, why am J 
not exempt?” But I am just point- 
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ing that out as one of the aspects, 
without furnishing an answer. 

Now in connection with the ex- 
emption of artists and authors I re- 
member one of the very first hear- 
ings I ever had on the unincorpo- 
rated business tax down here in New 
York. We were fishing around try- 
ing to set up a system of questions 
which would get the facts. And after 
a little while the artist got a little 
bit “burned up” by the questions, 
and I explained it to him and ulti- 
mately we exempted him, but not 
before the New Yorker magazine 
came out two months later with an 
article about one of their artists who 
had appeared in an unincorporated 
business tax hearing. Lucky for me 
and my reputation it didn’t mention 
names, because this was supposed to 
be what happened “across the table”’: 

The artist was supposed to have 
asked, “Would you tax Raphael with 
the unincorporated business tax?” 
and I was supposed to have an- 
swered, “I don’t know; I haven't 
seen his case. I’ll decide it when I 
reach it.” 

Well, so much for the profes- 
sions and the pseudo professions. I 
thought by this time there was noth- 
ing new, but I was down here on 
hearings in June and I came across 
a brand new one. This taxpayer was 
a real estate broker (and, by the 
way, we are taxing all brokers). He 
claimed as a deduction interest, taxes 
on real property, loss of a loan not 
connected with his brokerage busi- 
ness, and we had disallowed that as 
not being a business loss. I talked 
an hour with him trying to explain 
this was only a business tax related 
only to business income and busi- 
ness deductions, and every time I 
thought I had him convinced he 
came back with, “Well I, Joe Doakes 
unincorporated—everything I do is 
Joe Doakes unincorporated. When 
I became unincorporated, everything 
I had came in there,” That “I, Joe 
Doakes, unincorporated,’ may well 
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be, but we are interested only in 
business income of Joe Doakes unin- 
corporated. Anything not connected 
with business has nothing to do with 
the unincorporated business tax. 

Now after we decide who is tax- 
able or who, conversely, is exempt, 
we have to find out what is taxable 
and how it is taxable. 

Now I don’t think it is necessary 
to go into any great detail about the 
provisions of the law—what consti- 
tutes gross income, what the deduc- 
tions are—because, except for some 
few specific provisions, taxation of 
unincorporated business is nothing 
but what all of you men who have 
been in this business since 1919—Oh, 
that is a wrong term; you had better 
change that to “profession”—have 
been doing with non-residents of 
New York State. The taxation of in- 
come, the deductions which are al- 
lowable, and the computation of net 
income, except for a few specific ex- 
ceptions, is nothing but the old story 
of taxation of non-residents as to 
business income. 

As most of you know, a non-resi- 
dent of New York State is taxable 
on income derived from property 
owned, or from a business, trade or 
profession carried on within the state. 
Regarding occupation there is no 
question; profession—there is no 
question; but it is that term “busi- 
ness”! Since 1919 I think we have 
set up through regulation, through 
the results of hearings, through court 
cases, what constitutes a business in 
New York State when carried on by 
a non-resident. Now just apply all 
that you know about a non-resident 
under the personal income tax to the 
unincorporated business tax, and 
you will have the answer to the prob- 
lem in 99% of the cases. 

Now a case in point is traders in 
securities. I had one today at a hear- 
ing down in the office. He swore up 
and down that he was not a trader, 
he wasn’t in business; but I looked 
back through the folder and he hap- 
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pened to be a non-resident about 
eight or nine years ago when he had 
a net security loss in New York State 
and he claimed that he was in busi- 
ness in New York to get the benefit 
of that loss against his other income 
in the State of New York. 

Now you have to be either “fish, flesh 
or fowl” and use exactly the same 
rule. He was correct back there six 
or seven or eight years ago; he was 
in business. His transactions in, se- 
curities were carried on so regularly, 
systematically and frequently, that 
he was in fact in business as a trader 
and he received the benefit of his loss. 
In fact, we gave him a refund. But 
now comes ’35 and ’36 when he had 


profits and he was not in business !— ; 


No, no; he wasn’t, he didn’t intend 
to be in business. But we apply ex- 
actly the same rules: Did he carry 
on his activities so regularly, system- 
atically and frequently that he could 
look to his profits derived from his 
trades for his livelihood or for one 
of the major sources of his livelihood ? 

Now another problem I know has 
bothered you people and the taxpay- 
ers a lot has to do with sales agents, 
sales representatives (before they 
graduated from the drummer class, 
they used to be called drummers and 
salesmen). 

Now we have taxed a lot of sales 
agents, a lot of sales representatives, 
and I am frank to say that we have 
abandoned the taxes on a lot of them. 
Our test that we are giving to it now, 
I think, is a common sense answer. 
We say that a sales representative 
who is merely a graduate salesman 
who has gotten off the road, has 
hired an office in New York, maybe 
has a secretary there, but has no sub- 
agents, no sub-salesmen, all the office 
is for is for convenience sake. It isa 
telephone number where prospects 
can reach him; mail can reach him 
there. A secretary or a girl may 
answer the ’phone in his absence. 
But if he has no sub-salesman and he 
represents one firm and is an em- 
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ployee of that firm (and that is usu- 
ally decided by whether or not social 
security tax is paid on his compensa- 
tion), we say he is not in business, 
that he is a glorified salesman. 

But if a sales agent represents 
say half a dozen companies, employs 
sub-salesmen on whom he presum- 
ably makes a profit, we say he is in 
business whether or not he carries a 
stock of merchandise. 

Now, on the question of allocation 
—and that is a very troublesome 
question—you would be surprised at 
the number of taxpayers and their 
representatives who come in to us 
and object to our denial of allocation 
to sources within and without the 
state. There is nothing new to it; it 
is the same old question we have had 
with non-residents since 1919. 

We had a case under the personal 
income tax law—the Lummis case; 
some of you may remember that. 
Mr. Lummis traveled all over the 
country, bought glass which was 
shipped direct to chain stores. The 
glass was never shipped through 
New York State, never came through 
his office, but he consummated the 
sales at the manufacturing plant, 
though all of his invoices came to 
his office in New York. He employed 
sub-salesmen in New York, he kept 
his records in New York, he did not 
maintain an office outside the state. 
The court maintained that he was 
taxable on all of his income because 
he had only one office and all of his 
business flowed through that office. 
We have the same problem in the 
unincorporated business tax. 

Now there is a recent decision. It 
was decided July 1, 1942, in the 
Thompson case. That was the same 
question, but there the court decided 
that the assessment should be sus- 
tained not for the same reasons that 
applied to the Lummis case but be- 
cause Thompson had not proven defi- 
nitely how much of his income was 
outside the state. 

So now, on the question of alloca- 
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tion, we have two problems to decide. 
First, is the taxpayer entitled to al- 
location? We answer that in the 
affirmative, we'll say. Second, if he 
is entitled to allocation, how much? 
There he must prove the amount of 
income that is attributable to sources 
outside of the state. If he cannot 
prove that, the court has said, in this 
Thompson case, “no allocation.” In 
other words, the burden of proof is 
on the taxpayer. 

Now, to get off that question, this 
is something very interesting and 
you’d be surprised how much trouble 
it has given us: where we work for 
the taxpayer. We do honestly some- 
times work for the taxpayer. We 
have had some new men who have 
come into our organization since the 
legislature very kindly gave us addi- 
tional funds to increase our person- 
nel, and they are new at the game. 
Some of the newer men have dug up 
cases in which the Federal govern- 
ment has put a taxpayer in business, 
therefore he should be subject to the 
unincorporated business tax. But 
we have a different problem. 

You all know that the Internal 
Revenue Bureau in equity has put 
traveling salesmen in business to al- 
low them the benefit of their deduc- 
tions; so you will find a large run of 
cases—Federal cases—holding tax- 
payers in business which we don’t 
tax. I have been asked, “Why don’t 
you?” Well, we know why the Fed- 
eral courts have held that way, and 
the Bureau has held that way merely 
to give the taxpayer the ber:efit of 
deductions to which he was equit- 
ably entitled. The new 1942 Federal 
act has cleared that up and they have 
gone a little bit further than we have 
in our Section 360 by allowing not 
only ordinary and necessary ex- 
penses connected with the produc- 
tion of income, but they also say “the 
conservation of income.” I don’t 
know whether we will follow that or 
not. So, in deciding what is a busi- 
ness, don’t look too closely to the 
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Federal decisions; they’re not very 
apt. 

Now a new point has recently 
arisen since the Brady-Palmer de- 
cision. That is a corporation de- 
cision. The Brady-Palmer decision 
was handed down last summer. It 
seems that the Brady-Palmer Cor- 
poration was dissolved by procla- 
mation a few years ago for non-pay- 
ment of taxes. 

Our Corporation Tax bureau 
finally discovered that the Brady- 
Palmer outfit was continuing to do 
business, so they asserted taxes for 
all the intervening years; but the 
court held that inasmuch as the 
corporation had been dissolved by 
proclamation, the right to do busi- 
ness had been taken away from it 
and therefore they could not be 
taxed for the right to do business 
in the state, so the corporation tax 
could not be collected. 

In the meanwhile they have been 
doing business at the old stand 
without the benefit of incorpora- 
tion. They must, then, be a group, 
through or by means of which a 
business is carried on; and I refer 
you to the definition of “partner- 
ship” in Section 350 of the tax law. 
Therefore we are now taxing all of 
these dissolved corporations (dis- 
solved by proclamation or by limi- 
tation, it is the same thing) as part- 
nerships; and the strange part of 
it is that those who fought the cor- 
poration tax now find themselves 
subject to a higher unincorporated 
business tax with all the usual pen- 
alties and interest. 

Now in closing I just want to re- 
cite a little story I heard down here 
since I arrived. It is about a col- 
ored soldier who was helping to 
load a transport. His job was to 
load anvils on the transport; so, 
nothing daunted, he picked up an 
anvil and walked down, not bother- 
ing with a hand truck. He came 
down and picked up another anvil 
and toted it on board. The next 
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time, he thought that method was 
too slow; so he picked up two an- 
vils, one under each arm, and walked 
on board. But the small plank gave 
way under him and he went down 
in the water between the dock and 
the ship. They all thought he was 
a goner and by the time they got 
a rope, they knew positively he was 


gone, until they heard his voice 
down there say, “If some of you 
fellows don’t throw me a rope I’m 
going to drop these anvils.” 

[ think the taxpayers will carry 
their burden like the colored soldier 
if we help by a reasonable adminis- 
tration of taxes. 











and 
KEEP ’EM 
FLYING 
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By 


N 1913 when the Federal Govern- 

ment first adopted the income tax 
as a regular method of raising reve- 
nue, the administrative officials and 
the courts virtually considered in- 
come as synonymous with cash. 
Under the impact of accounting 
principles and accountants, the Su- 
preme Court was made aware of the 
real signficance of the accrual basis 
as determining income. An analy- 
sis of Supreme Court opinions from 
1913 to 1929 would show how the 
Supreme Court was being educated 
as to the meaning and nature of in- 
come. Apparently the Court has 
learned its lesson too well. The term 
“accrual” in relation to income has 
been stretched far beyond the mean- 
ing of the term, certainly so far as 
the accountant or the average man is 
concerned, much to the discomfort 
of the taxpayer. I refer to such 
decisions as those rendered in the 
Enright," Paff@ and McGlue®) 
cases. What the Court did to the 
term “accrual” in those cases is 
really scandalous and even Con- 
gress has had to draw in the reins 
in order to bring the Court back to 
sound and fundamental concepts of 
income. 

Ever since the Revenue Act of 
1934, the income of a decedent in 
his final return included all income 
accrued up to the date of his death 
even though the decedent while liv- 
ing, was reporting his income on a 
cash basis. This provision was en- 
acted to correct the situation that 
enabled considerable income _ to 
escape taxes. Of course, the dece- 
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vantage of this saving in tax. The 
interpretation finally given by the 
United States Supreme Court in the 
cases mentioned above to this pro- 
vision in the law with respect to the 
accrual of a decedent’s income in his 
final return had the fantastic effect 
of piling into the income of the last 
year income that would normally fall 
into more than one tax period if the 
decedent had remained alive. 

The 1942 amendment to Section 
42 (a) will no longer require the ac- 
crual of income in the final return of 
a taxpayer on a cash basis and in the 
case of a taxpayer on an accrual basis, 
the law will no longer require the ac- 
crual of income which ordinarily 
would be receivable over a period of 
years. 

A new section has been added to 
the Code, Section 126, which pro- 
vides that amounts not properly to 
be included in the decedent’s final 
return shall be treated as income in 
the hands of the persons actually re- 
ceiving such income. However, such 
income in the hands of persons re- 
ceiving it will be treated as being of 
the same nature as if the decedent 
had remained alive and had himself 
received such income. The decedent’s 
right to income is treated differently 
from his other property. This section 
considers three possibilities as to who 
may receive decedent’s income, (a) 
the estate of the decedent, (b) the 
person who acquires the right to re- 
ceive the income by reason of the 
decedent’s death and (c) the person 
who has the right to receive the in- 
come after a distribution of the de- 


dent had to die in order to take ad- cedent’s estate. (a) and (c) are 
(1) 312 U. S. 636. 
(2) 61 S. Ct. 783. 
(3) 119 F. (2d) 167 (1941). 
_ Presented at the December 14, 1942, meeting on Federal Taxation of the New York 
State Society of Certified Public Accountants. 
95 


1942 








The New York Certified Public Accountant 


fairly obvious ; (b) would involve the 
case of a decedent who owned a De- 
fense Bond with his wife as co-owner. 
Conceivably, a portion of the bond 
interest might be includible as income 
by the decedent, the balance of the 
income accruing on the bond would 
be treated as income to the wife when 
the bond is paid. 

Section 162 (a)(2) provides that if 
the right to receive income oi a de- 
cedent is disposed of such disposition 
results in taxable income to the per- 
son so disposing of the right. This 
income would be measured by the 
fair market value of such right at 
the time of the transfer and a trans- 
fer by gift would come within this 
provision. 

It was stated before that the dece- 
dent’s income does not lose its char- 
acteristics in the hands of the person 
who ultimately receives it. Under 
Section 126 (a) (3) the person receiv- 
ing a right to the income of a dece- 
dent is placed in the identical position 
of the decedent with respect to the 
nature of the income. For example, 
if the decedent’s income was a capi- 
tal gain, interest on a U. S. obliga- 
tion, earned income, compensation 
for personal services rendered over a 
period of 36 months, income derived 
from the sale of oil or gas properties, 
or income in connection with special 
claims against the United States, it 
will retain the characteristics of such 
income for tax purposes in the hands 
of the person receiving such income. 

A counterpart of the accrual of de- 
cedent’s income has been the accrual 
of deductions and credits and these 
too have now been modified by Sec- 
tion 126 (b). Deductions such as ex- 
penses, interest and taxes will now 
be allowed to the estate or person 
who acquires an interest in property 
of a decedent which is subject to such 
deduction. A credit for foreign taxes 
will be similarly treated. The law 
goes even further in providing that 
it is not necessary for the estate or 
person paying the obligation actually 
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to receive income of the decedent, 
the only requirement being that the 
property subject to the obligation be 
acquired by survivorship or inherit- 
ance from the decedent. The deduc- 
tion for percentage depletion is al- 
lowable to the person who receives 
the income to which the deduction 
relates, regardless of whether such 
person also receives the property. 

A very interesting provision is 
added by subsection (c) of Section 
126, namely, “Deduction for Estate 
Taxes.” The recipient of income of 
a decedent may take a deduction for 
that portion of the estate tax levied 
on the decedent’s estate which is at- 
tributable to the inclusion in the de- 
cedent’s estate of the right to receive 
such income. The Senate Finance 
Committee report contains an illus- 
tration of how this additional deduc- 
tion allowed to the person who re- 
ceives the decedent’s income is de- 
termined. 

The amendments to Section 42(a) 
and Section 43 covering the ques- 
tion of what income and deductions 
are to be included in the decedent’s 
final return are applicable to tax- 
able years beginning after Decem- 
ber 31, 1942. The new treatment to 
be given to decedent’s income as 
contained in Section 126 is applica- 
ble to taxable years ending after 
December 31, 1942. This latter pro- 
vision covers all persons having a 
taxable year in which the amouy - of 
income could be included with re- 
spect of a decedent dying after De- 
cember 31, 1942. 


The new act contains also a spe- 
cial provision with respect to dece- 
dent’s income for taxable years be- 
fore 1943. This is a_ retroactive 
provision covering all years after 
December 31, 1933 that are still 
open. The new provisions are read 
into the prior Revenue Acts and 
made a part of them in order to en- 
able taxpayers who can do so, to 
obtain a refund of taxes paid under 
the prior liability with respect to 
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the accrual of a decedent's income. 
Such refunds are subject to certain 
conditions, one is that all persons 
who would be required to include 
income in their tax returns in ac- 
cordance with the new law file writ- 
ten consents that they will recompute 
the tax in their taxable years and 
include such income as their taxable 
income. Furthermore, on any refund 
resulting from the application of the 
new provision to prior years still 
open, no interest will be allowed. 
It is possible that the application 
of the new provision may result in 
a deficiency of tax for the last tax- 


able period of the decedent. This 
would be the case where accrued 
deductions and credits are disal- 


lowed. It is obvious that an assess- 
ment of such a deficiency may now 
be barred by the Statute of Limita- 
tions. However, the provisions of 
the new law make such a deficiency 
assessable and collectible if the 
executor and the recipients of some 
decedent’s income choose to apply 
this new section retroactively. <A 
further adjustment may also have 
to be made in the law. A deduction 
for liability for income taxes may 
have been taken from the gross 
estate in computing the estate tax, 
and any correction of income or de- 
duction in the final return of a de- 
cedent may make necessary an ad- 
justment for the payment of income 
taxes originally paid. 

In the perennial conflict between 
the Treasury Department and the 
taxpayer, the trust device has been 
most effectively employed by the 
taxpayer to minimize taxes. No de- 
vice has given the courts more con- 
cern than the trust, not only under 
the income tax law but also under 
the estate and gift tax laws. Hardly 
a week passes without some prece- 
dent shattering decision involving 
the success or failure of a taxpayer 
to minimize his income, estate or 
gift taxes through a transfer of his 
property in trust. It should be re- 


membered that a taxpayer has it 
within his own power to create a 
separate tax entity by a proper trans- 
fer of property in trust and that this 
entity may relieve him of his own 
tax burden particularly as this strikes 
the highest brackets. 

The 1942 Revenue Act closes 
some loopholes that were sanctioned 
by the courts, but which the House 
and Senate Committees felt were 
too clearly cases of tax avoidance 
schemes that should not be permit- 
ted to continue. Congress concen- 
trated chiefly on the so-called 
annuity trusts and the one year ac- 
cumulations payable shortly after 
the close of the trust’s taxable year 
and heretofore taxable to the trust. 


The 1942 Revenue Act first amends 
Section 22 (b) (3) by telling us that 
while the value of property ac- 
quired by gift, bequest, devise or 
inheritance is excluded from gross 
income the income from such prop- 
erty is not excluded nor is a gift 
of such income excluded. Further 
if payments are to be made at inter- 
vals, the payment is to be consid- 
ered a gift of income to the extent 
that it comes out of income. All 
this doesn’t sound like anything we 
didn’t know before and :!n fact the 
Senate Committee tells us that this 
is merely a clarification of the ex- 
isting law as construed in Irwin v. Gavit 
268 U. S. 160. 

Section 162 (b) of the Code is 
next tackled. This relates to the 
deduction of income to be distrib- 
uted currently. Such income is de- 
ductible by the estate or trust and 
taxable to the beneficiaries. The 
new matter in this section defines 
“income which is to be distributed 
currently” as including income for 
the taxable year of the trust which, 
within the taxable year, becomes 
payable to the beneficiary. This 
provision will reach and tax the 
beneficiary on accumulated income 
paid upon the termination of an 
estate or distributed on the happen- 
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ing of some event such as when the 
beneficiary reaches a specified age. 


Section 162 (d) states certain 
rules for applying subsections (b) 
and (c). Subsection (c) relates to 
income received by Estates during 
the period of administration of the 
estate and also income which may 
be either distributed to the bene- 
ficiary or accumulated in the dis- 
cretion of the fiduciary. First as 
to amounts distributable out of in- 
come or corpus, i.e. the annuity 
trusts, such distributions are con- 
sidered as taxable income to the 
beneficiary to the extent that the 
income of the estate is sufficient to 
cover such distributions. If the dis- 
tributions to the beneficiaries in the 
aggregate exceed the income of the 
estate, a proportionate amount only 
of each distribution is income tax- 
able to the beneficiary. For .ex- 
ample if two beneficiaries are en- 
titled to receive $50,000 each either 
out of income or corpus, and the 
trust for its taxable year has dis- 
tributable income of only $80,000, 
then each beneficiary is taxable on 
$50,000/100,000 x 80,000 or $40,000. 
This section applies only to be- 
quests to be distributed at intervals. 
If the executor is required to pay 
the income tax of a beneficiary re- 
sulting from the receipt of an an- 
nuity, such payment is additional 
income to the beneficiary to the 
extent that such payment can be 
covered by distributable income of 
the estate. 


This section contains also a de- 
finition of “distributable income” 
which is something new to plague 
the taxpayer. Distributable income 
means either statutory net income 
under the code or the amount which 
under the applicable law of estates 
and trusts is considered income 
available for distributions to the 
life tenant (i.e. the Surrogate’s con- 
cept of income), whichever is great- 
er. Distributable income as thus 
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defined will not include income of 
a prior taxable year. 

For such distributions a special 
rule is applicable. This is stated 
in section 162 (d)(2) which covers 
amounts distributable out of income 
of a prior period on a date more 
than 65 days after the beginning of 
the taxable year of the trust estate 
and does not apply to annuity 
trusts. Such a distribution is tax- 
able to the beneficiary for his cur- 
rent taxable year and deductible to 
the estate for the latter’s current 
taxable year. If the distribution 
covers a period of more than 12 
months only the last 12 months 
income will be taxed currently to 
the beneficiary. For example, a 
trust is on a calendar year basis 
and distributes income to the bene- 
ficiary on June 30. For 1943 the 
beneficiary will include the full 
years income that he received on 
June 30 as taxable income for 1943. 
The trust will take a full year’s de- 
duction for the taxable year 1943, 
even though it has included six 
months of this income as taxable to 
it for 1942. 


Section 162 (d)(3) states two 
rules applicable to distributions 
made in the first 65 days of the tax- 
able year. The first rule covers 
non-annuity payments and provides 
that such payments shall be consid- 
ered as having been made on the 
last day of the preceding taxable 
year to the extent that the distribu- 
tion is income of a prior taxable 
year. In no case may more than 
the last 12 months income be so 
taxable to the beneficiary. 


The second rule relates to annu- 
ity trusts and provides that that 
portion of the entire payment which 
covers the period of the entire in- 
terval in the preceding taxable year 
shall be considered as distributed 
on the last day of the preceding 
taxable year. If the interval out- 
side the current taxable year is 
more than 12 months, then the 12 
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months before the end of the pre- 
vious taxable year plus the period 
from the beginning of the current 
taxable year to the date of payment 
constitutes the entire interval to 
be used in making the computation. 
Taxpayers will not be happy about 
this as the illustration in the Sen- 
ate Committee report will indicate 
If $4,250 is to be paid every 2 years 
on March 1, 365/425 of this amount 
or $3,650 is considered as distrib- 
uted on 12/31/42 and taxable to the 
beneficiary for 1942. Part of this 
will be noted has been taxed to the 
trust for 1941. In passing it should 
be noted that the law is not clear in 
expressing the intention of the com- 
mittee since the law speaks of the 
interval being considered to begin 
on a date 12 months before the end 
of the taxable year. From the text 
this should mean the current tax- 
able vear but we must infer that 


the previous taxable year better ex- 
presses the intention. 

The rules enunciated in Section 
162 (d) will result in an overlapping 
of income and possibly subject such 
income to a double tax. In some 
cases the double tax can be avoided 
through a revision of the terms of 
the trust and it is advisable to re- 
examine trust agreements in the 
light of the new provisions of the 
Revenue Act. 

The new amendments to Section 
22 (b)(3) and Section 162 (b) and 
(d) are applicable to taxable years 
beginning after 12/31/41. In the 
case of income or amounts distrib- 
uted by an estate or trust, the 
amendments apply to distributions 
made on or after the beginning of 
the first taxable year of the estate 
or trust that commences after 


12/31/41. 








Somewhere... 


an American sailor’s life has just been saved by 
a transfusion of blood, collected by the Red 
Cross and put on his ship by the Red Cross. 
Remember this when you're asked to give or 


give again to the RED CROSS WAR FUND 
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Amended Un employment Insurance 


Law Now In Effect 


By Mitton O. Loysen 


N amendment to the New York 

State Unemployment Insur- 
ance Law, which became effective 
on November 30, provides for the 
payment of unemployment insur- 
ance benefits to persons who are 
unemployed for periods of less than 
a full week. The details of our plan 
for carrying out this revision of the 
law are, I believe, of interest to the 
accounting profession because ef- 
fective administration of the law 
depends, to a considerable extent, on 
the cooperation we receive from em- 
ployers. 

The payment of benefits for par- 
tial unemployment is, of course, an 
innovation in New York State. In 
previous years a worker, among 
other qualifications, had to be to- 
tally unemployed a full week at a 
time in order to qualify for unem- 
ployment insurance benefits. Now 
he can be employed as many as 
three days a week and still be cred- 
ited with one benefit day, provided 
he does not earn more than $24 in 
that week. For the purposes of the 
amended law, a week is the seven- 
day period beginning with Monday 
and ending with Sunday. 

Compensable unemployment is 
now measured in terms of individ- 
ual days instead of weeks of seven 
consecutive days. This change in 
the law extends the right to unem- 
ployment insurance to intermittent- 
ly or casually employed workers 
who, in the past, were disadvan- 
taged inasmuch as they could not 
receive benefits unless they were 
totally unemployed for a period of 
at least seven consecutive days. It 
also creates an incentive to accept 
part-time jobs rather than remain 
totally unemployed, and it lessens 
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the incentive to conceal casual earn- 
ings during a period of prolonged un- 
employment. 

Under our benefit payment pat- 
tern, claimants must “serve” three 
qualifying days of total unemploy- 
ment which may include Sundays, 
holidays, or rest days in each week. 
If a person works, let us say, three 
days a week he is given credit for 
one day for which benefits may be 
payable, provided he reports to the 
public employment office as in- 
structed. If he works two days a 
week he is credited with two days 
for which benefits may be payable: 
if he works only one day a week he 
is credited with three days, and if 
he doesn’t work at all, he is credited 
with four days. Should he werk 
four or more days a week, or earn 
more than $24 a week, regardless of 
the number of days worked, he can 
accumulate no benefit rights. Sun- 
days and public holidays are count- 
ed as days of unemployment if no 
work is performed on those days. 
However, if a person should work 
any part of any day, he is consid- 
ered employed on that day unless 
he is employed on a shift that car- 
ries through midnight. In such a 
case, he is considered employed only 
on the day the shift begins. 

Each day for which benefits may 
be payable is considered an “effec- 
tive day.” Benefits are paid only 
for each accumulation of four “ef- 
fective days.” These four days need 
not be consecutive and can be ac- 
cumulated in different weeks or in 
different months within a_ benefit 
vear. Eight “effective days” make 
up the waiting period. The benefit 
for each four “effective days” is 
equivalent to the benefit for one 
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week of total unemployment under 
our former set-up. 

In view of the fact that unem- 
ployment is now measured on a 
daily rather than a weekly basis, 
it is of the utmost importance that 
employers keep a record of each day 
an employee works, an accurate rec- 
ord of his earnings based on our 
statutory week (Monday through 
Sunday), and a record of whether 
or not an employee was available 
for work on the day or days it was 
offered to him. In connection with 
the last-mentioned item, I have in 
mind, for example, John Jones who 
is employed two days a week by 
employer A. Employer A offers 
John Jones an additional day’s work 
but John says he’s not available. 
We want to be informed concerning 
such instances. We must be in- 
formed in order to administer the 
law effectively. Incidentally, em- 
ployers must be in a position to 
allocate wages on our statutory week 
basis at all times. 

In past years employers were re- 
quired to return separation notices 
informing us why an employee was 
cut from the payroll only when a 
disqualifying condition such as quit- 
ting voluntarily without good cause, 
misconduct, or an industrial con- 
troversy was the reason for the loss 
of employment. However, under our 
amended Regulations, these separa- 
tion notices must now be returned to 
us in all instances. 

When a person files his first claim 
in a benefit year we will query his 
last employer concerning the reason 
the claimant was separated from the 
payroll, the date of the separation, 
and whether the employer has work 
available for the claimant. This in- 
formation must be returned to us 
within six business days. 

There are, of course, different 
kinds of separations and each re- 
quires a different approach. Let us, 
for instance, consider a claimant who 
has previously filed an original claim 
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and again becomes unemployed after 
working for an employer other than 
the last employer we have registered 
against his record in our office. Let 
us say that this person is perma- 
nently cut from the payroll. We 
will query this last employer of his 
for more information than we asked 
for in the instance of his original 
claim. In addition to seeking in- 
formation concerning the claimant’s 
separation from the payroll—reason 
for the separation and the date— 
and whether or not the employer 
has work available for the claimant, 
we will also ask for a record of the 
days the claimant worked in desig- 
nated weeks, his earnings in those 
weeks, and whether or not the claim- 
ant was available for work in those 


weeks. This information must be 
returned to us within three business 
days. 

Now let us take the case of the 
casual worker, the intermittent 


worker, who is hired for short-time 
jobs. When he files as temporarily 
unemployed but has not severed his 
attachment to the payroll-of his em- 
ployer, we will ask the employer to 
verify certain information concern- 
ing the claimant. This information 
will include the days the claimant 
worked in designated weeks, his 
earnings in those weeks and whether 
or not he was available for work in 
the weeks we designate. We will 
ask for this information whenever 
the local office feels it is needed to 
verify the claimant’s statements or 
whenever there is indication that his 
weekly earnings may approximate 
$24. It is imperative that we re- 
ceive this information within three 
business days because we must 
verify the claimant’s statements 
within seven days in order to police 
his claim effectively. 

We do not want to impose an un- 
necessary burden on any employer, 
but it is absolutely necessary that we 
receive 100 per cent cooperation from 
all employers if we are to admin- 
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ister the law equitably and effec- 
tively. We allow six days for the re- 
turn of information in the case of 
original claims because the claimant 
must serve his waiting period before 
becoming eligible for his first benefit 
check. Therefore, we have more time 
to check his record. We must limit 
the time to three days in the case of 
“additional” claims because the 
claimant frequently has served his 
waiting period and, consequently, 
becomes eligible for a benefit pay- 
ment much sooner. Generally speak- 
ing, a claimant certifies to a statu- 
tory week from one to five days after 
the end of the week. This means 
that requests for information will be 
received, on the average, four days 
after the close of the period in ques- 
tion, allowing three days to return 
the information we seek. 


In exceptional instances, where 
compliance with the time limits 
would cause undue hardship, em- 
ployers may be granted an extension 
of time at the discretion of the Divi- 
sion. All requests for an extension, 
however, will be carefully reviewed 
on the facts before granting dispen- 
sations. 

The Division supplies employers 
with forms on which to furnish per- 
tinent information. However, the 
employer may use his own form for 
this purpose if he wishes to do so, 
provided the form is approved by 
the Division and is properly au- 
thenticated, carrying the employer’s 
signature and registration number. 

Employers must keep an accurate 
record of all days worked by piece- 
workers. In addition, we will, in 
some cases, require the same infor- 
mation regarding piece-workers’ 
earnings as is demanded for work- 
ers who are on an hourly wage or 
salary basis. In industries where 
piece-work “tickets” are used, em- 
ployers must be able at all times 
to pro-rate an employee’s wage rec- 
ord on a weekly basis in order to 
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give the Division the information 
it requires. 

If workers are employed on a 
shift that carries through midnight, 
the law specifically states that they 
shall be deemed employed only on 
the day the shift began. Our inter- 
pretation of this provision is that a 
worker shall be considered em- 
ployed only on the day the shift be- 
gan even if he should work overtime 
into the following shift. 

- We are asking each benefit claim- 
ant to keep a record of his days of 
employment, the amount of wages 
he was paid, his days of unemploy- 
ment, and the days he was available 
for work. We supply him with a 
booklet for this purpose and expect 
him to bring this booklet with him 
each time he reports to us. The in- 
formation the claimant gives us is 
posted in our insurance office rec- 
ords and we keep an accurate check 
on the number of “effective days” 
to each claimant’s credit. 


Under our present plan, when a 
worker becomes unemployed and 
wishes to file his first claim in the 
benefit year, he goes about it in the 
same manner he always has. (The 
current benefit year began on June 
1, 1942, and ends June 6, 1943.) He 
reports at the nearest office of the 
Division of Placement and Unem- 
ployment Insurance. In New York 
City, these are exclusively New 
York State offices. In upstate com- 
munities they are located in prem- 
ises occupied jointly with the United 
States Employment Service. In ad- 
dition to filing a benefit claim, the 
claimant must also register for em- 
ployment at the United States Em- 
ployment Service Office. 

He is given a reporting day and 
is instructed to report on the day 
assigned him only if he was unem- 
ployed at least four days in the pre- 
vious week. The reason for this is 
the fact that if he were employed 
for four days or more in the previous 
week, it would be impossible for 
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him to accumulate an “effective 
day” in that week and, therefore, 
would gain nothing by reporting. 
Once a person has filed a claim in 
any benefit year, he must reinstate 
his claim only when he is perma- 
nently cut from the payroll of the 
last employer we have registered 
against his record in our office. If 
the claimant is unemployed merely 
because his employer hasn't enough 
work, temporarily, to keep him oc- 
cupied, all he has to do is report at 
the insurance office on the reporting 
day that was originally assigned 
him. This holds true, of course, only 
in instances where the employer- 


employee relationship is maintained 
despite the fact that the claimant is 
temporarily unemployed. 

All claimants, however, no matter 
whether they are temporarily or 
permanently cut from a payroll, lose 
any “effective days” in any statutory 
week if they fail to report on their 
assigned day or fail to take action 
within six days showing good cause 
for their failure to report. 

In setting up our present system, 
we have endeavored to provide for 
partial unemployment without mak- 
ing any major changes in our ma- 
chinery. I believe that we have 
achieved our purpose. 
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Capital Gains and Losses under the 


Revenue Act of 1942 
By BENJAMIN GRUND, C.P.A. 


HE provisions of the Internal 

Revenue Code affecting capital 
assets, and capital gains and losses, 
have been drastically amended by 
the Revenue Act of 1942. Little, if 
any, comfort remains for taxpayers 
who have sustained capita! losses. 
The tax on capital gains has been 
increased. Speaking generally, the 
tax collector is again tossing a coin 
with the odds practically all in one 
direction. Capital net gains are taxed, 
and solace is denied to those with 
capital net losses. Some limited 
benefits have been extended to tax- 
payers through ironing out several 
of the technical wrinkles and through 
simplifying the general pattern. With 
this broad outline we can now pro- 
ceed to an analysis of the more im- 
portant changes. 

To begin with, the holding period 
now centers on six months. Sale of 
capital assets owned for six months 
or less results in a short term gain 
or a short term loss. If such assets 
were owned for more than six months, 
the gain or loss on the sale would 
be long term. There are now only 
these two classes. Before the 1942 
amendment there were three classes. 
Short term capital gains and losses 
from sale of capital assets owned up 
to eighteen months, and two classes 
of long term gains and losses, de- 
pending on whether the capital as- 
sets owned over eighteen months 
were owned more or less than two 
years. The sole dividing line now is 
six months. 

With the elimination of the inter- 
mediate eighteen month period, the 
percentage of gain or loss to be taken 


into account by individuals has also 
been simplified. In the case of capi- 
tal assets held six months or less the 
gain or loss is short term and 100% 
is considered. If the capital asset is 
held over six months the gain is long 
term and only 50% is considered. 
The percentages do not apply to 
corporations. 

Now we come to 1942 amendments 
which make substantial improve- 
ments in the prior law. Formerly 
iong term gains were taxed to both 
individuals and corporations with- 
out any reduction for short term 
losses except for a limited benefit 
by virtue of a one year carry-over 
provision. Now, both corporations 
and individuals alike can reduce long 
term gains by short term losses and 
short term gains by long term losses. 
Individuals consider only 50% of 
the long term gains and losses. If 
the result of this mass consideration 
is a gain, it is taxable. 

The rate at which the gain is 
taxed depends on whether long term 
or short term gains, or both, are in- 
volved. If we have only long term 
gains, the maximum rate to indi- 
viduals is 50% on the one-half of 
the gain taken into account, or an 
effective rate of 25%. This com- 
pares with the 15% and 20% maxi- 
mum effective rates under the prior 
law. Net short term capital gains 
are taxed as part of the individual’s 
ordinary income. Corporations also 
benefit by the alternative tax pro- 
visions. The maximum rate of nor- 
mal tax and surtax, including per- 
sonal holding corporation surtax, is 
25% on long term capital gains. 


Presented at the December 14, 1942, meeting on Federal Taxation of the New York State 


Society of Certified Public Accountants. 


of 


December 








sil 
ex 


m 
of 
ib 
fo 
lor 
in 
le: 
se 
tv 
su 
th 
ga 
ga 
cay 
lo 
fit 
na 
of 
su 
ul 
2 
fr 
pe 


of 


co 
tic 
uw 


Si 
by 
lo 
Ca 
ta 
Ca 


su 


be 
dt 
vi 
th 
pe 
ul 


ye 








Capital Gains and Losses Under the Revenue Act of 1942 


A further element of relief and 
simplification applies to the sale or 
exchange, including involuntary con- 
version, of real estate and equip- 
ment used in the trade or business 
of a taxpayer, which is not includ- 
ible in inventory or held primarily 
for sale to customers. Land is no 
longer to be segregated. This elim- 
inates one of the troublesome prob- 
lems of the past, which required 
segregation of the selling price be- 
tween land and building. If the re- 
sult of the long-term transactions in 
this category is a net gain, such 
gain is treated as a long-term capital 
gain and can be reduced by other 
capital losses of any nature, whether 
long term or short term. The bene- 
fit, if any, of the maximum alter- 
native effective individual tax rate 
of 25%, or corporation tax rate of 
25%, can be applied. If the net re- 
sult of the sale, exchange or invol- 
untary conversion is a loss, it is not 
a capital loss and can be deducted 
from any income regardless of the 
period of ownership of this type of 
asset. 

This winds up the limited benefits 
of relief and clarification. Formerly 
long term capital losses could be 
completely deducted by corpora- 
tions aside from certain restrictions 
under the excess profits and per- 
sonal holding company tax provi- 
sions. Corporations now are limited 
by the requirement that capital 
losses can be deducted only from 
capital gains. Any unabsorbed capi- 
tal loss can be carried over by a 
corporation as a short term capital 
loss for five years, until absorbed, if 
at all, against capital gains in these 
succeeding five years. 

Individuals are treated slightly 
better. The net capital loss is de- 
ductible up to $1,000 from the indi- 
vidual’s ordinary income. Beyond 
that individuals are treated like cor- 
porations, and can carry over the 
unabsorbed capital loss for five 
years as a short term capital loss 
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until the carry-over is absorbed, 
at all, by the $1,000 limitation, or by 
capital gains in these succeeding 
five years. 

The provisions of the Code per- 
mitting a one year carry-over to in- 
dividuals and corporations of 1941 
net short term capital losses (from 
sale of capital assets held not more 
than eighteen months) still apply, 
except for the purpose of the tax on 
personal holding companies and 
companies unreasonably accumulat- 
ing surplus. The carry-over deduc- 
tion can be applied to 1942 short 
term capital gains (from sale of 
capital assets held not more than 
six months). 

The foregoing changes apply to 
individuals and corporations for 
years beginning on or after January 
1, 1942. Accordingly, taxpayers with 
fiscal years which began in 1941 are 
not affected by these changes for 
the fiscal year ending in 1942, and 
can generally secure greater benefits 
from capital losses sustained in that 
fiscal year. An individual on a cal- 
endar year basis deriving income 
from a partnership with a fiscal year 
beginning in 1941 and ending in 1942 
must merge capital gains and losses, 
through the partnership, with his 
other capital gains and losses. Thus, 
a capital gain or loss sustained on 
February 2, 1941 by a partnership 
during its fiscal year beginning 
February 1, 1941, and ending Janu- 
ary 31, 1942, is covered by the Rev- 
enue Act of 1942. A further change 
effective with respect to taxable 
years beginning after December 31, 
i942, applies to non-business debts 
of a taxpayer other than a corpora- 
tion. Losses resulting from such 
debts are be regarded as short 
term capital losses. 

With this background of the sig- 
nificant amendments made by the 
Revenue Act of 1942 to the provi- 
sions affecting capital gains and 
losses, we can proceed to a brief dis- 
cussion of the more important tax 
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principles covering such gains and 
losses and some of the technical 
amendments made by the 1942 Act 
to sections of the Internal Revenue 
Code on this subject. 

Capital assets comprise property 
held by the taxpayer, whether for 
business or not, but do not include 
the following types of assets used in 
the trade or business of the tax- 
payer: 

1—Inventory 

2—Property held primarily for 

sale to customers 
3—Property subject to deprecia- 
tion 

4—Real property. 

Nor do capital assets include federal 
or state obligations issued after 
March 1, 1941, on a discount basis 
and payable within one year of issue 
without interest. By one of the 1942 
amendments stocks, bonds and other 
obligations of a subsidiary company 
(at least 90% of each class of stock 
of which is owned by a domestic 
parent corporation) which become 
worthless are no longer considered 
capital assets, ii more than 90% of 
the gross income of the subsidiary 
for all taxable years has been de- 
rived from sources other than rents, 
royalties, interest, dividends, annui- 
ties and security gains. 

Capital gains and losses are de- 
rived from the sale of taxable ex- 
change of capital assets. Losses from 
the worthlessness of securities which 
are capital assets are considered 
losses from the sale or exchange of 
such assets on the last day of the 
taxable year. Losses by banks from 
the sale of bonds and obligations of 
corporations and government bodies 
are not capital losses. 

Amounts received upon the tax- 
able liquidation of a corporation are 
treated as resulting from a taxable 
exchange. The distinction between 
complete and partial liquidation has 
been removed by the 1942 Act. Ac- 
cordingly, gains from a partial liqui- 
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dation of stock held over six months, 
are now long term capital gains. 
The need for a time limit in the plan 
of corporate liquidation in order to 
insure a long term capital gain has 
now been removed. However, a 
partial liquidation of stock at such 
time and in such manner as to be 
essentially the equivalent of a tax- 
able dividend is taxed as a dividend 
and not as a capital gain. The retire- 
ment of bonds is also considered a 
sale oi exchange. 

The period of ownership of a capi- 
tal asset includes the period of own- 
ership of a predecessor asset or by 
a predecessor taxpayer whenever 
tax free exchanges or tax free dis- 
tributions were involved. However, 
by a 1942 amendment, stock or se- 
curities acquired through the exer- 
cise of rights are considered owned 
only from the date the rights were 
exercised. This eliminates many dif- 
ficult situations which had proved 
troublesome in the past. Rights to 
acquire securities are still capital 
assets and date back to the owner- 
ship of the stock from which they 
trace their source. 

The excess profits tax provisions 
have also been changed to give ef- 
fect to the six month line of demarca- 
tion, both for 1942 and for the base 
period. In the process of changing 
the statute a seemingly unintended 
benefit has been extended to a lim- 
ited group. Corporations with long 
term capital gains and short term 
capital losses offset one against the 
other for income tax purposes. The 
resulting net income is the starting 
point for excess profits tax purposes. 
At this stage the long term capital 
gain is eliminated, which leaves an 
excess profits tax net income that 
has benefited by deduction of a 
short term capital loss. To offset 
this situation, it is significant that 
the income of corporations from 
long term capital gains is still sub- 
ject to the declared value excess 
profits tax over and above the 25% 
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Capital Gains and Losses Under the Revenue Act of 1942 


income and surtax, and may also be 
subject to the surtax on corpora- 
tions improperly accumulating sur- 
plus. 

After we take a panoramic view 
of the changes made by the Revenue 
Act of 1942 in the provisions of the 
Internal Revenue Code affecting 
capital “gains and losses, we can 
conclude that the technical provi- 


sions have been simplified with an 
eye toward equity. These, however, 
are more than offset by the severe 
limitation on the deductibility of 
losses and by the increase in the 
rate structure applicable to this type 
of gain. The revisions bear distinct 
earmarks of having been designed 
to meet the needs of emergency war 
revenues. 
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Retroactive Provisions and Election Filing 
Dates under the Revenue Act of 1942 


By N. Harry Sack, C.P.A. 


HE Revenue Act of 1942 which 
was approved by the President 
on October 21, 1942, is generally 
retroactive to taxable vears begin- 
ning on or after January 1, 1942. 
Numerous provisions, however, are 
retroactive to prior years. Because 
of their refund possibilities if acted 
upon in time, it is important for tax 
practitioners to become cognizant of 
them and to know their effect on the 
determination of taxable income. 
These provisions have here been 
classified broadly into three groups 
involving (1) Individual and Corpo- 
ration Income Taxes, (2) Excess 
Profits Taxes and (3) Estate and Gift 
Taxes. Under each classification, 
they will be taken up in the order of 
the earliest vear to which each is 
retroactive. Reference to them will 
be by section number of the Revenue 
Act of 1942. Wherever the retro- 
active benefits of these provisions to 
prior years may be obtained only by 
filing consents or by making an 
election within a specified period of 
time, it will be so stated. 


INDIVIDUAL AND CORPORATION 
INCOME TAXES 


Retroactive to all Revenue Acts 


Recovery of Bad Debts, Prior Taxes, 

Etc.—Secion 116 

The Courts have not agreed whether 
the recovery of bad debts written off 
or refunds of deductible taxes paid 
in prior years, to the extent that they 
did not result in a “tax benefit,” con- 
stitute income in the year of recovery. 
The Board has uniformly held that 
such recovery does not constitute in- 
come and the Courts have generally 
agreed with the Board. The Com- 
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inissioner, however, never acquiesced 
in these decisions. It took Congress 
to settle the question by changing 
the law. Under the amendment, re- 
coveries of bad debts, taxes and 
what is referred to as “delinquency 
amounts” are to be excluded from 
taxable income to the extent that de- 
ductions therefor did not operate to 
reduce the tax liability for any prior 
taxable year. The term “bad debts” 
includes worthless bonds as well as 
other debts, even if such worthless 
items are subject to the capital loss 
provisions. The term “delinquency 
amounts” includes interest on delin- 
quent taxes. 


Non-Trade or Non-Business Deduc- 
tions—Section 121 


This amendment allows deductions 
to individuals, estates and trusts for 
ordinary and necessary expenses paid 
or incurred during the taxable year 
for the production or collection of in- 
come, or for the management, con- 
servation or maintenance of property 
held for the production of income 
whether or not such expenses are in 
connection with a trade or business. 
The portion of such expenses al- 
locable to exempt income is not de- 
ductible nor does it apply in the case 
of an estate unless the right to a cor- 
responding estate tax deduction has 
been waived. The right to deduct de- 
preciation has also been extended to 
include depreciation of non-trade or 
non-business property held for the 
production of income. 

These provisions will have the ef- 
fect of restating the rule set forth by 
the Treasury Department in J. T. 2751, 
XITI-1 CB 43, which prevailed prior to 
the decisions of the Supreme Court in 
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Retroactive Provisions and Election Filing Dates under Revenue Act of 1942 


Higgins Vv. Commissioner, 61 S. Ct. 
175, U. S. v. Pyne, 61 S. Ct. 893, and 
City Bank Farmers Trust Company 


Duke} v. Helvering, 61 S. Ct. 896. 


Effect on Earnings and Profits of 
Wash Sale Losses—Section 146 


Phis section amends section 115 (1) 
oi the Code by providing that a wash 
sale loss which is disallowed as a de- 
duction under section 118 of the Code 
shall be considered as not recognized 
for the purposes of computing earn- 
ings and profits for dividend pur- 
poses. Prior to this amendment it 
was possible to obtain a duplicate 
deduction in the computation of such 
earnings and profits. 


Retroactive to Years Beginning on or 
After January 1, 1928 


Employers’ Contributions to Volun- 
tary Employees Beneficiary Asso- 
ciations—Section 137 


Prior to this amendment, exemp- 

' voluntary employees’ bene- 
ficlary associations was granted 
only if 85% or more of income con- 


sisted of amounts collected from 
employee members for the sole pur- 
pose of making benefit payments 
and meeting expenses. This worked 
a hardship in the case of some bene- 
ficiary associations wisre the em- 
ployer contributed more than 15% 
of the total income of the associa- 
tion. The amendment obviates this 
hardship by permitting the inclu- 
sion of amounts contributed to the 
association by the employer of the 
members in determining the 85% 
limitation and overcomes the effect 
of G.C.M. 21,323, 1940-1 C.B. 97. 


Retroactive to Years Beginning on or 
After January 1, 1934 


Income in respect of Decedents— 
Section 134 


ar 


This section removes the hard- 
ship of the rule established by sec- 
tion 42(a) of the Internal Revenue 
Code as interpreted by the Supreme 
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Court in Helvering v. Enright, 61 S. 
Ct. 777 and Pfaff v. Commissioner 
61 S. Ct. 783. Under this rule all 
income accruing in the final return 
period of a decedent was required 
to be included in the decedent’s last 
return regardless of whether the 
decedent was on the cash or accrual 
basis. This treatment of accelerat- 
ing the accrual of income in the 
final return of the decedent merely 
by reason of his death has subjected 
such income to a heavier tax burden 
than would otherwise have been 
imposed had it been taxed in the 
vears it would ordinarily have been 
received. The law is now changed 
by providing that the income ac- 
crued shall not be taxed to the de- 
cedent but to the estate or benefi- 
ciary actually receiving such in- 
come. Correspondingly accrued 
deductions may not be taken on 
the final return of the decedent but 
will be allowed to the estate or 
other persons who must pay them. 

When received by the estate or 
beneficiary, the income is consid- 
ered for tax purposes as having the 
same character as it would have 
had if the decedent had lived and 
received such income. 

The right of the decedent to re- 
ceive this income is, however, con- 
sidered an asset of the estate sub- 
ject to estate tax. In order to work 
out equity, the estate or other re- 
cipient of the income is allowed an 
income tax deduction for that por- 
tion of the estate tax levied on the 
decedent’s estate which is attribut- 
able to the inclusion of the right to 
such income in the decedent's es- 
tate. 

These provisions are applicable 
with respect to decedents dying 
after December 31, 1942. However, 
if the decedent died in any taxable 
year beginning after December 31, 
1933 (when accrued income of the 
decedent was first includible in his 
final return), the estate may obtain 
these benefits if the last taxable 
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year of the decedent is still open 
for the purposes of obtaining a re- 
fund. This refund will be made 
only if there is filed with the Com- 
missioner signed consents under 
oath by the fiduciary and the per- 
sons who received the income, to 
recompute their tax by applying 
these provisions to their own in- 
come tax returns. 


Commodity Credit Loans—Section 
154 


Under section 123 (a) of the Code 
prior to this amendment, a taxpayer 
was permitted to elect to treat as 
income amounts received as loans 
from the Commodity Credit Corpo- 
ration. The election was also per- 
mitted to be made retroactively as 
far back as taxable years beginning 
after December 31, 1933, provided 
the election was made within one 
year from the date of enactment of 
the 1939 Act. The new law amends 
the Code by permitting the tax- 
payer to make this election for any 
and all vears beginning after De- 
cember 31, 1933 and before January 
1, 1942 at or prior to the time of 
filing the return for 1942. If the 
election is made for any year be- 
ginning on or after January 1, 1939, 
it is binding for all later years. In 
order for a taxpayer to obtain the 
benefits of this section his records 
must be sufficient to make an ac- 
curate computation of his income 
for such years and he must consent 
in writing to the assessment of any 
deficiency for such years, even 
though the statutory period for as- 
sessment may have expired before 
the consent is filed. 


Retroactive to Years Beginning on or 
After January 1, 1936 
Additional credits for undistributed 

profits tax—Section 501 

Under the Revenue Act of 1936, 
a corporation would be subjected 
to the surtax on undistributed prof- 


100 


its although it had no accumulated 
earnings and profits, if it had tax- 
able net income. This worked a 
grave injustice where the corpora- 
tion was prohibited by state law 
from paying dividends. This sec- 
tion grants relief by providing for 
additional credits for undistributed 
profits tax which may be obtained 
without regard to the statute of 
limitations if claim for refund 1s 
filed on or before October 21, 1943. 


Earnings and Profits of Mutual In- 
vestment Companies — Section 
170(c) 

This section relates to the earn- 
ings and profits of corporations who 
filed an income tax return as a mu- 
tual investment company for any 
taxable year beginning after De- 
cember 31, 1935 and before Janu- 
ary 1, 1942. Pursuant to this pro- 
vision, the earnings and profits for 
such year of corporations answer- 
ing this description (excepting ac- 
cumulated earnings) shall not be 
reduced by any amount which is 
not allowable as a deduction in 
computing the net income for the 
taxable year. 


Retroactive to Years Beginning on or 
After January 1, 1937 


Distributions by Personal Holding 
Companies—Section 186 


This section amends the prior 
law with respect to distributions by 
“deficit” corporations. Distributions 
are now denominated “dividends” 
regardless of the absence of earn- 
ings or profits, so that the corpora- 
tion obtains a dividends paid credit 
or a deficiency dividends credit by 
reason of such distributions, pro- 
vided that the tax upon such “divi- 
dends” is paid by the stockholders. 

A personal holding company may 
secure the benefit of the provi- 
sions relative to consent dividends 
for all years beginning on or after 
January 1, 1937, if it files by Octo- 
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ber 21, 1943 a claim for refund, ac- 
ympanied by signed consents under 
ath of each of the shareholders to 
vhom such distribution was made, 
agreeing to the inclusion of the 
mount of such distribution in their 
gross income as taxable dividends. 

A “deticit” personal holding com- 
pany may also secure the benefit of 
he new provisions regarding defi- 
ciency dividends for all years begin- 
ning on or after January 1, 1937 
and prior to January 1, 1942, for 
which it paid any personal holding 
ompany tax, if by April 21, 1943, 
it pays a dividend and elects to con- 
sider it as a deficiency dividend. 
Such election must be made by the 
fling of a claim for refund, under 
regulations prescribed by the Com- 
missioner, by April 21, 1943, but 
after the payment of the dividend. 


Retroactive to Years Beginning on or 
After January 1, 1939 


Report Requirement in Connection 
With Lifo Inventory Method— 
Section 118 
The requirement that the “last-in 

first-out” method could not be used 

unless it was used in all reports to 
stockholders and creditors during 
the taxable year has been eliminated 
effective for all years beginning 
after December 31, 1938. oe 

Only the annual report must value 
inventories on the LIFO method. 

Any taxpayer whose use of the LIFO 

method was disallowed in prior 

vears because of noncompliance with 
the report provisions of the prior 
law may now be entitled to refunds. 


Deduction for Bad Debts, etc.—Sec- 
tion 124 (a) 


Heretofore, bad debts could be de- 
ducted if two tests were met: (1) 
they were ascertained to be worth- 
less during the taxable vear and (2) 
they were written off in that year. 
The law is now amended to allow 
the deduction only in the year in 
which the debt becomes worthless. 


The provision for partial write-off 
is limited to the amount which be- 
comes worthless during the taxable 
year. As used in this section, the 
term “bad debts” includes bonds, 
debentures, notes, certificates, etc., 
in registered or coupon form. 

By way of offset to the possible 
repercussions of the new rule, the 
Statute of Limitations for refund 
claims with respect to bad debts and 
worthless securities has been ex- 
tended to seven years. Such claim 
may be filed within seven years of 
the due date for filing the return for 
the year with respect to which the 
claim is made. 


Holding Period of Property Ac- 
quired for Property Involuntarily 
Converted—Section 151 (c) 


This section provides that an in- 
voluntary conversion, described in 
section 112 (f) of the Code, shall be 
considered an exchange of the prop- 
erty converted for the property ac- 
quired. It thus insures that the holding 
period of the property converted will 
be included in determining the hold- 
ing period of the property acquired 
upon such conversion. 


Exemption of Certain Corporations 
from Personal Holding Company 
Tax—Section 182 


This section extends the exemp- 
tion from the personal holding com- 
pany tax to loan and investment cor- 
porations which fall in the same 
category as licensed personal finance 
companies. Such companies include 
industrial banks, industrial loan and 
investment companies, Morris Plan 
companies and other such companies 
having the characteristics of banks 
except the right to accept deposits 
subject to check. This section is ap- 
plicable to taxable years beginning 
after December 31, 1941 but at the 
option of the taxpayer is retroactive 
to taxable years beginning after De- 
cember 31, 1938. The reason for the 
option is that companies exempt 
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from the personal holding company 
tax are subject to the excess profits 
tax. 


Amendment to the Public Salary 
Act of 1939—Section 509 
Under the Public Salary Act of 


1939, a Federal income tax was im- 
posed on the compensation of all 
State and local officers and em- 
ployees for years beginning on or 
after January 1, 1939. Where a tax- 
payer was on the cash basis, such 
compensation was taxable even 
though received for services rendered 
prior to January 1, 1939. This is 
now corrected. 


Retroactive to Years Beginning on or 
After January 1, 1940 
Income from Discharge of Indebted- 
ness of a Railroad Corporation— 
Section 114 (b) 


This section provides that income 
resulting from the discharge of in- 
debtedness of a railroad corporation 
is excluded from gross income where 
such discharge is made pursuant to 
a court order in receivership proceed- 
ings or a proceeding under section 77 
of the National Bankruptcy Act. In 
such case, income attributable to un- 
amortized premium is likewise ex- 
cluded and the deduction attributable 
to unamortized discount is not al- 
lowable. 

This amendment will not apply to 
a discharge occurring in a taxable 
year beginning after December 31, 
1945. It should be noted that no 
change in the basis of property is 
required in the case of railroad cor- 
porations. 


Computation of Net Operating Loss 
Credit and Dividends Paid Credit 
—Section 132 


This section amends the Code with 
respect to the computation of the 
credit for the net operating loss of 
the preceding year which is part of 
the basic surtax credit. (This is not 
to be confused with the net operating 
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loss deduction.) It also amends the 
Code with respect*to the definition 
of basic surtax credit, undistributed 
subchapter A net income and the 
limitation of the dividend carry-over. 
These amendments affect personal 
holding companies primarily. 


Nonrecognition of Loss and Deter- 
mination of Basis in Case of Cer- 
tain Railroad Reorganizations— 
Section 142 


This section provides relief for 
railroads reorganized under section 
77 of the National Bankruptcy Act 
or in equity receivership proceedings 
by providing that under certain con- 
ditions loss resulting from a reor- 
ganization shall not be recognized 
and the transferor’s basis for the 
property transferred be continued. 
It is noted here that the provision 
has no application in determining 
whether or not the gain realized, if 
any, is to be recognized for tax pur- 
poses. 

It is important to note that these 
provisions relate only to railroad 
and street railway corporations and 
not to their security holders. The 
recognition of gain or loss to security 
holders still has to meet the test of 
the reorganization provisions appli- 
cable to corporations generally. 


Reciprocal Exemption of Compensa- 
tion of Employees of the Common- 
wealth of the Philippines—Section 
149 
This section by way of reciprocity 

exempts from federal income tax, 

compensation of officers or em- 
ployees of the Philippine Islands 
paid for services rendered in the 

United States. 


Extension of Deduction for Amorti- 
zation of Emergency Facilities— 
Section 155 
The privilege of amortizing emer- 

gency facilities over a 60-month 

period formerly available only to 
corporations is now also allowed to 
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individuals, partnerships, estates and 
trusts (with allocations to income 
beneficiaries and life tenants). Fur- 
thermore the date of the beginning 
of the emergency period has been 
changed from June 10, 1940 to Janu- 
ary 1, 1940, so that emergency facili- 
ties completed or acquired after 
December 31, 1939 are now includ- 
ible under the amortization provi- 
sions. 

A taxpayer’s election to take 
amortization for the entire period if 
other than a corporation, or for the 
extended period if a corporation, 
must be made on or before April 21. 
1943, by written notice to the Com- 
missioner and the certificate of ne- 
cessity must be applied for within 
the same period and must be granted 
on or before October 21, 1943. 


Deficiency Dividends of Personal 
Holding Companies—Section 185 


This section increases the rates 
used in computing the credit for de- 
ficiency dividends to the tax rate 
effective in 1940 and 1941 on undis- 
tributed personal holding company 
income. It thus corrects an appar- 
ent oversight in the Revenue Act of 
1940 to amend Code section 506 
enabling a personal holding com- 
pany to avoid the 10% defense tax 
through the payment of deficiency 
dividends. 


Retroactive to Years Beginning on or 
After January 1, 1941 


Transfers of Life Insurance Con- 
tracts—Section 110 


Where a life insurance contract 
has been transferred for a valuable 
consideration, only the amount paid 
for the contract plus premiums sub- 
sequently paid by the transferee is 
exempt from tax when the policy is 
paid upon death of the insured. In 
the case of King Plow Co., 110 Fed. 
(2d) 649, the court held that the 
transfer in a nontaxable reorganiza- 
tion of an insurance policy on the life 
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of an officer was a transfer for a 
valuable consideration and that the 
proceeds over its cost and subse- 
quent premiums were taxable to the 
successor corporation. The Code 
has been amended to overcome the 
effect of this decision and the tax 
on the proceeds will be excluded 
from income where the transferee 
acquires the policy in a transaction 
by which he must use the basis of 
the transferor as, for example, in a 
tax-free reorganization. 


Compensation for Personal Serv- 
ices Rendered Over a Period of 
36 Months or More—Section 139 
Under the prior law, if an indi- 

vidual rendered personal services 
covering a period of 5 calendar 
years or more and upon completion 
thereof received at least 95%, of 
the compensation therefor, such 
compensation was taxed at not 
greater than the aggregate tax at- 
tributable to such compensation 
had it been received in equal por- 
tions in each of the calendar years 
included in such period. 

This is now changed to provide 
that if at least 80% of the compen- 
sation for services rendered over a 
period of 36 months or more is re- 
ceived or accrued in one taxable 
vear, the tax shall not be greater 
than the aggregate taxes had such 
amount been included in the gross 
income ratably over that part of 
the period during which the serv- 
‘ces were rendered which precedes 
the date of receipt or accrual. 

In order to be entitled to the re- 
lief this provision affords, a tax- 
payer must receive in one taxable 
year at least 80% of the compensa- 
tion for the entire service. This 
provision is applicable as well to 
partnerships for services performed 
by any member of the firm or its 
employees. 

Prior to this amendment, authors, 
composers and inventors did not 
obtain the benefit of these provi- 
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sions because their work did not 
involve the rendering of personal 
service. In the new law these bene- 
fits are extended to them under 
slightly different rules. If in any 
taxable year, an author, composer 
or inventor receives at least 80% of 
he amount received by him in pre- 
vlous years, plus the amount re- 
ceived in the taxable year and in 
the succeeding year, on an “artis- 
tic work or invention” on which he 
worked for 36 months or more, he 
may pro-rate the amount he re- 
ceived in the taxable year, not in- 
cluding amounts taxed as _long- 
term capital gains, over the period 
preceding the end of the taxable 
vear, but not more than 36 months. 

The new provisions of this sec- 
tion are effective for years begin- 
ning on or after January 1, 1942. 
However as to years beginning in 
1941 the specified period of service 
is 60 months, instead of 5 calendar 
years as heretofore, and the speci- 
fied percentage is 75%, instead of 
95% as heretofore. 


Two-year Carry-Back of Net Oper- 
ating Losses—Section 153 


For the first time since 1919 a 
carry-back of a net operating loss 
is allowed. This new provision af- 
fords, in general, the same type of 
relief in periods of declining profits 
that the present provision for a 
two-year carry-over of net operating 
losses affords in periods of increas- 
ing profits. Under this section the 
net operating loss for any taxable 
year beginning on or after January 
1, 1942, may be carried back to the 
two preceding years, but not to any 
vears beginning before January 1, 
1941. 


War Losses—Section 156 

This section provides practical 
rules for the treatment as casualty 
losses, of property lost, destroyed 
or seized on or after December 7, 
1941, in the course of military or 
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naval operations during the war, 
and of property located in enemy 
countries or in areas which come 
under the control of the enemy. It 
also provides that when any interest 
with respect to property deemed to 
have been destroyed or seized rep- 
resented by a_ security becomes 
worthless, the loss thereon is to be 
treated as a casualty loss (and not 
as a capital loss) resulting from 
the destruction or seizure of the 
interest in such property. Prop- 
erty located in enemy countries or 
enemy held areas on December 7, 
1941, are deemed lost on that date. 
If after the date war was declared 
the enemy occupies an area in 
which the taxpayer’s property is lo- 
cated, this is treated as lost upon 
the date of such occupation. As 
the exact date of occupation can- 
not be established the taxpayer 
may treat the loss as occurring any 
time after the latest date on which 
the United States or a_ friendly 
country had control of the area and 
the earliest date on which it was 
occupied by the enemy. With re- 
spect to property destroyed as a 
result of military or naval operation, 
if the exact date is not known, the 
taxpayer may claim his loss on any 
date between the last date on which 
it is known that the property was 
not destroyed and the first date on 
which it is known that the property 
was already destroyed. This choice 
of dates, however, is effective only if 
made pursuant to the Commission- 
er’s regulations. 


Recovery of Unconstitutional Fed- 
eral Taxes—Section 157 


This section permits a taxpayer 
who, in a prior year, has paid an 
unconstitutional Federal tax (pri- 
marily AAA taxes) for which he 
has been allowed an appropriate de- 
duction and who subsequently re- 
covers such tax, to exclude the 
income (exclusive of interest also 
recovered) from his gross income 
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in the taxable year of recovery. To 
be entitled to this exclusion, the 
taxpayer must file an election to 
treat the deduction allowed in a 
prior year as not having been allow- 
able and consent to the assessment 
of any deficiency resulting from 
such treatment, even though the 
statute of limitations for the as- 
sessment of any deficiency had ex- 
pired prior to the filing of such 
consent. 


Foreign Tax Credit—Section 158 

Under the prior law, a taxpayer 
who paid or accrued foreign income 
taxes could claim a credit therefor 
against the tax, or in the alternative, 
if such claim were made in his re- 
turn; otherwise it was allowed as 
a deduction from gross income. 
The choice thus made was binding 
for that year. Such choice may 
now be made or changed at any 
time prior to the expiration of the 
statute of limitations for filing a 
claim for refund for the taxable 
year involved. 


Computation of Undistributed Per- 
sonal Holding Company Income 
—Section 184 
This section allows a_ personal 

holding company a deduction, in 

computing its undistributed per- 
sonal holding company income, of 
amounts distributed before Janu- 
ary 1, 1944 in redemption of pre- 
ferred stock outstanding before 
january 1, 1934. The deduction, 
however, is limited to cases where 
the corporation for the 4-year pe- 

riod immediately prior to January 1, 

1934, in fact operated as a manu- 

facturing, commercial, processing 

or service company. The amend- 
ment thus allows a company to re- 
tire such preferred stock out of 
earnings or profits without subject- 
ing the earnings or profits to the 
high rates of tax imposed on per- 
sonal holding companies. The pro- 
vision corresponds to the earlier 
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provision with respect to the treat- 
ment of debts incurred prior to 


January 1, 1934. 


Retroactive to Fiscal Years Beginning 
in 1941 and Ending After 
June 30, 1942 


Certain Fiscal Year Taxpayers — 

Section 140 

Taxpayers with fiscal years be- 
ginning in 1941 and ending after 
June 30, 1942 are required under 
this section to compute their 
normal and surtaxes under both the 
1941 and 1942 rates although in- 
come is to be determined under 
only the 1941 law. Since the Act, 
except as otherwise expressly pro- 
vided, is applicable to years begin- 
ning on or after January 1, 1942, 
this requirement removes, at least 
partially, the alleged advantage that 
such taxpayers would obtain from 
a delayed impact of the increased 
rates. 

This section by specific provision 
does not apply to certain insurance 
companies, regulated investment 
companies or Western Hemisphere 
Trade Corporations as defined in 
section 109 of the Code. 


EXCESS PROFITS TAXES 
Retroactive to Years Beginning on or 
After January 1, 1940 
Involuntary Conversions as Capital 

Transactions—Section 208 

This section, which is applicable 
only to years beginning on or after 
January 1, 1940 but not after De- 
cember 31, 1941, provides that gains 
and losses on the involuntary con- 
version of depreciable assets held 
for more than 18 months, (hereto- 
fore not considered a capital asset) 
shall be treated for excess profits 
tax purposes the same as gains and 
losses from the sale or exchange 
of such assets. Under the amend- 
ment the excess of gains over such 
losses is excluded from excess prof- 
its net income, both in the afore- 
mentioned years and in computing 
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base period income for the purpose 
of the excess profits credit for such 
vears. 


Adjustment for Net Operating Loss 
Deduction—Section 210 


Under this amendment new rules 
are prescribed for determining the 
net operating loss deduction in com- 
puting excess profits net income 
under both the income and invested 
capital methods. The new rules pro- 
vide, among other things, that the 
net operating loss, carried forward 
or backward for two years, and the 
net income to which the loss is car- 
ried must be computed without de- 
duction of any excess profits tax. 
The general purpose of the new 
rules is to conform the computation 
of the net operating loss deduction 
to the special rules applicable in ar- 
riving at excess profits net income. 


Credit for Dividends Received—Sec- 

tion 211 

Under the prior law the 85 per cent 
credit on dividends was allowed on 
stock of a domestic corporation 
which was not a capital asset (lim- 
ited primarily to dealers of securi- 
ties) though the stock was includible 
in invested capital as an admissible 
asset. This 1s now corrected by pro- 
viding that dividends on stock which 
is not a capital asset shall be in- 
cluded in full in the computation of 
excess profits net income of a tax- 
payer using the excess profits credit 
based on invested capital. 


Excess Profits Net Income Placed 
on Annual Basis—Section 213 


Under the law, a corporation filing 
an excess profits tax return for a 
taxable year of less than 12 months 
is required to place its excess profits 
net income on an annual basis. Re- 
lief from the tax effect of such an- 
nualizing is provided in this amend- 
ment by permitting a taxpayer 
having a short taxable year to com- 
pute its excess profits tax for the 
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short period with reference to its 
actual adjusted excess profits net in- 
come for the 12-month period begin- 
ning with the commencement of the 
short period, unless the taxpayer dis- 
poses of substantially all its assets 
before such 12 months expires, in 
which case the 12 months ending 
with the last day of the short period 
is used. In most cases, the taxpayer 
is required in the first instance to 
compute its tax and file its return in 
the usual way, the relief being ob- 
tained by filing an application there- 
for in such form as the Commis- 
sioner may prescribe. Such appli- 
cation will constitute a claim for 
refund. 


Declared Value Excess-Profits Tax 
For Years of Less than 12 Months 
—Section 303 


This section provides similar re- 
lief from the declared value excess- 
profits tax of a taxpayer filing its 
return for a short taxable year as is 
provided for excess profits tax pur- 
poses in Section 213 of the Revenue 
Act of 1942. 


Deficit in Earnings and Profits of 
Another Corporation—Section 219 


Under the. previous law the in- 
vested capital of a transferee corpo- 
ration in connection with tax-free 
reorganizations was diminished by 
a deficit of the transferor by reason 
of the reduced amount deemed to 
have been paid in for the transferee’s 
stock. This amendment provides 
that, in certain cases. where the 
transferee corporation is, in effect, 
merely a reincorporation of the trans- 
feror, the transferee inherits the 
transferor’s equity invested capital, 
undiminished by the transferor’s 
deficit, which, however, will offset 
any subsequently accumulated earn- 
ings of the transferee. 

Abnormalities in Taxable Period In- 

come—Section 221 

This section makes certain tech- 
nical changes for the proper compu- 
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tation of the tax under Code Section 
721, relating to abnormalities in in- 
come in the taxable period. Primar- 
ily the effect on the carry-overs and 
carrybacks of net operating losses 
or unused excess profits credits is 
to be taken into account in deter- 
mining the net increase or decrease 
in tax as the result of attributing the 
net abnormal income in the taxable 
year to past or future taxable years. 


Relief Provisions—Section 222 (a) 


The relief heretofore granted by 
Section 722 of the Code to corpora- 
tions having abnormal base period 
net income has been revised and con- 
siderably broadened to remove in- 
equities and to alleviate hardship in 
cases where relief could not hereto- 
fore be obtained. The new general 
provision permits relief in certain 
cases in which the taxpayer estab- 
lishes that the computation of its 
tax in the normal manner results in 
an excessive and discriminatory tax. 
In such cases it seeks to establish a 
fair and just amount as a construc- 
tive base period net income. Under 
the revision, eligible taxpayers not 
now entitled to use the excess profits 
credit based on income, if the excess 
profits credit based on invested cap- 
ital is an inadequate yardstick, may 
nevertheless obtain the use of a con- 
structive income credit. 

To obtain the relief provided by 
this section for years beginning be- 
fore January 1, 1942, application 
therefor must be filed on or before 


April 21, 1943. 


Installment Basis and Long-Term 
Contract Income—Section 222 (d) 


Under current business conditions 
a corporation reporting income 
under the installment method of ac- 
counting may have a disproportion- 
ate current taxable income. Like- 
wise, corporations reporting income 
from long-term contracts upon the 
completed contract method of ac- 
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counting may have an abnormal 
amount of such income pyramided 
in a single taxable year. Relief is 
granted such taxpayers under this 
section provided certain conditions 
are met. Such a taxpayer may for 
a taxable year beginning on or after 
January 1, 1942, elect to change, for 
excess profits tax purposes, (1) from 
the installment basis to the accrual 
basis and (2) from the completed 
contract basis (performance requir- 
ing more than 12 months) to the per- 
centage of completion basis. 

With respect to an installment 
basis taxpayer, the relief so provided 
is not available retroactively to years 
beginning before January 1, 1942. If 
the taxpayer qualifies and an election 
is made for subsequent years corre- 
sponding adjustments are required 
to be made for prior years beginning 
on or after January 1, 1940. 

¢lowever, as to taxpayers report- 
ing income from long-term contracts, 
the relief may be obtained retro- 
actively to years beginning on or 
after January 1, 1940 if the taxpayer 
so elects on or before April 21, 1943 
pursuant to regulations by the Com- 
missioner. Where such an election 
is made, corresponding adjustments 
are required on account of prior ex- 
cess profits tax years, including the 
base period years. 


Excess Profits Tax Returns—Sec- 
tion 224 


This section retroactively repeals 
the provisions of the prior law re- 
quiring computations of the excess 
profits credit under both the income 
and the invested capital methods. It 
also retroactively repeals the provi- 
ison which permitted the taxpayer 
to disclaim one of these methods. 
As a result previous disclaimers are 
rendered ineffective and refunds may 
be obtained if it can be established 
that the method used resulted in an 
overpayment of excess profits tax 
for such prior year. 
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Adjustments in Case of Inconsistent 
Position—Section 227 


This section amends section 734 
of the Code relating to adjustment 
to the excess profits tax in cases in 
which the treatment of an item for 
excess profits credit purposes is in- 
consistent with the prior treatment 
of such item for income tax purposes 
and the correction of the prior in- 
consistent treatment is prevented by 
the statute of limitations or other- 
wise. 


Income Credit in Connection with 
Certain Exchanges—Section 228 


The rules for determining the ex- 
cess profits credit based on income 
in connection with certain exchanges 
provided under Supplement A_ of 
the Excess Profits Tax Act have 
been amended in many important 
respects by this section. Although 
these changes are generally effec- 
tive only for taxable years beginning 
on or after January 1, 1942, the tax- 
payer, subject to regulations of the 
Commissioner, may elect to apply 
them retroactively to years begin- 
ning on or after January 1, 1940, ex- 
cept as to certain amendments which 
are specifically limited to years be- 
ginning on or after January 1, 1942. 


Highest Bracket Amount Provisions 
—Section 229 


Section 752 of the Code relating 
to highest bracket amount and sec- 
tion 710 (a) (2) of the Code relating 
to the application of the highest bracket 
amount in the computation of the 
excess profits tax have both been 
retroactively repealed by this sec- 
tion. 


Invested Capital in Connection with 
Certain Exchanges and Liquida- 
tions—Section 230 


This section adds a supplement to 
the Code setting forth the rules 
for determining invested capital as 
the result of certain tax-free ex- 
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changes and inter-corporate liquida- 
tions. The new provisions are retro- 
active if the taxpayer, under regula- 
tions of the Commissioner, elects to 
have them so applied. 


Retroactive to Years Beginning on or 
After January 1, 1941 


Two-Year Carry-Back of Unused 
Excess Profits Credit—Section 204 
Similar to the two-year carry-back 

of net operating losses provided in 

section 153 of the Revenue Act of 

1942, a two-year carry-back of un- 

used excess profits credit is provided. 

Under this section, an unused excess 

profits credit for any taxable year 

beginning on or after January 1, 

1942, may be carried back and credited 

against excess profits net income 

for each of the two preceding years, 
but not for any year beginning be- 

fore January 1, 1941. 


Exemption from Tax of Mining of 
Certain Strategic Minerals—Sec- 
tion 226 


This section exempts from excess 
profits tax that portion of the ad- 
justed excess profits net income 
which is attributable to the mining 
by a domestic corporation in the 
United States of certain specified 
strategic minerals. 


Nontaxable Income from Exempt 
Excess Output of Mining and 
Timber Operations and from 
Bonus Income of Mines, Etc.— 
Section 209 


This section provides for the ex- 
clusion in the computation of excess 
profits tax net income, under both the 
income and invested capital meth- 
ods, by a producer of minerals or 
timber, as defined in Code section 
735, of certain income resulting from 
abnormally rapid output in excess of 
base period experience and from 
bonus receipts. The bonus item re- 
fers to payments made by the United 
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States Government on account of 
mineral or timber production in ex- 
cess of a specified quota. 

To the extent that these amend- 
ments relate to the exemption of 
bonus income, they are applicable to 
years beginning on or after January 


1, 1941. 
Retroactive to Fiscal Years Beginning in 
1941 and Ending After June 30, 1942 


Certain Fiscal 
Section 203 


Year Taxpayers— 


Similar to the provision for income 
tax purposes in section 140 of the Rev- 
enue Act of 1942, section 203 pro- 
«vides that taxpayers with fiscal years 
beginning in 1941 and ending after 
June 30, 1942 are required to com- 
pute their excess profits tax at both 
1941 and 1942 rates, although income 
and excess profits net income are 
ascertained under the 1941 law. 


ESTATE AND GIFT TAXES 


Retroactive to Estates of Decedents Dying 
After June 6, 1932 


Property Previously Taxed— 
Section 407 


Under the prior law, an estate 
which was subject to the additional 
estate tax imposed by the Revenue 


Act of 1932 and corresponding pro- 
visions of the Code but not to the 
basic estate tax imposed by the 1926 
Act, was not allowed the deduction 
for the value of property which had 
been the subject of an estate or vift 
tax within five years prior to the 
death of the decedent. This section 
now corrects the defect by allowing 
the deduction, and permits refunds 
regardless of the statute of limita- 
tions if claim therefor is filed on or 
before October 21, 1943. 


Retroactive to Estates of Decedents Dying 
After February 10, 1939 


Disclaimed Legacies Passing to 

Charity—Section 408 

Under the prior law, property was 
includible in the gross estate, with- 
out deduction despite the fact that 
it actually was transferred to a char- 
ity by reason of an irrevocable dis- 
claimer to such property by a legatee, 
transfers to whom were taxable. 
This section amends the Code so as 
to permit the deduction of property 
which passed for charitable purposes 
as the result of an irrevocable dis- 
claimer without consideration of a 
bequest, legacy, devise, transfer or 
power, if such disclaimer is made 
before the date prescribed for the 
filing of the estate tax return. 


HAVE YOU MADE YOUR CONTRIBUTION TO 


THE AMERICAN RED CROSS 
WAR FUND? 
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ACCOUNTING FUNDAMENTALS 
By Richard FE. Strahlem, M. S., 

CFA. 
Ronald Press, New York, 1942 
365 pages, $3.50 

The aim of this text is to meet 
the needs of students in engineering 
and other professional schools who 
require a knowledge of accounting 
fundamentals under conditions where 
pressure of time makes necessary a 
relatively short course. The mate- 
rial has been tested in an engineer- 
ing school with large classes of 
students, and the teaching problems 
peculiar to such groups have been 
carefully worked out. The first 
eleven chapters of the book cover 
the accounting cycle from the point 
of view of general accounting for 
manufacturers. Chapters twelve to 
fifteen present an elementary sur- 
vey of cost accounting and prob- 
lems, with particular attention to 
specific order costs. Chapters six- 
teen and seventeen are concerned 
with valuation and enlargement upon 
accounting treatments for assets, lia- 
bilities, and net worth presented in 
the earlier chapters. The problems 
accompanying the chapters are all 
related to industrial companies. 


INTERMEDIATE ACCOUNTING 
By E. I. Fjeld, Ph.D., C.P.A. and 
Lawrence W. Sherritt, Ph.D. 
Ronald Press, New York, 1942 
533 pages, $4.00 
This text is primarily for the use 
of undergraduates who have com- 
pleted the equivalent of a_ basic 
course in principles of accounting. 
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Its scope has been limited in order 
to afford a more thorough treatment 
of corporate accounting theory and 
its application and covers in logical 
sequence those topics which are di- 
rectly associated with the corpora- 
tion. In the treatment of the sub- 
ject matter, the authors have kept 
in mind the objective of helping the 
student to help himself. Illustra- 
tive problems are abundant and their 
solutions are presented without in- 
terruptions, and are accompanied by 
helpful comments on the theory in- 
volved and the reasons for the given 
solution. The authors are on the 
staff of the accounting department 
of the College of the City of New 
York. 
AUDITING DEVELOPMENTS DURING 

THE PRESENT CENTURY 
By Walter A. Staub, C.P.A. 
Harvard University Press, Massa- 

chusetts, 1942 
99 pages, $1.25 

The lectures contained in this book 
constitute the fourth series of the 
Dickinson Lectures in Accounting 
at the Harvard Graduate School of 
Business Administration. The au- 
thor was Lecturer from 1940-41. In 
these lectures, Mr. Staub has sur- 
veyed auditing developments during 
the first forty years of the twentieth 
century and has considered the duty 
of the independent auditor in the 
years ahead. He presents this clari- 
fication of the developments in au- 
diting theory and practice in the 
light of a long lifetime of experience 
in an environment when they could 
be most advantageously witnessed. 
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HE following is a list of applicants admitted to membership, and 


associate membership in the 


Society and also associate members 


advanced to membership at the meeting of the Board of Directors held on 


November 5, 1942: 
Membership 


Alexander, Edwin, Somerville, N. 
Comptroller, Columbia Aircraft Prod- 
ucts, Inc. 
Blau, Joseph D., 15 East 41st Street. 
Blum, Irving M., 295 Madison Avenue, 
Of Blum Audit Company. 
Brodsky, Irving, 225 West 34th Street. 
Campbell, Alfred Lisle, 15 East 49th 
Street, 
Controller and Ass’t Treas., Douglas L. 
Elliman & Co., Inc. 
Chernin, Herbert, 
With U. S. Army. 
Cohen, Leonard H., 1450 Broadway, 
With David Berdon & Co. 
Cohn, Julius H., 30 Broad Street, 
Of J. H. Cohn Company. 
DiStasio, Joseph E., One East 42nd Street. 
Feinberg, Albert, 21 East 40th Street, 
Of George Muhlstock & Company. 
Foster, Paul Ingolsby, 1900 Rand Bldg., 
Buffalo, N. Y. 
With Ernst & Ernst. 
Gluckman, Simon, 19 Rector Street, 
With Byrnes & Baker. 
Golden, Jules, 1265 Broadway. 
Grominger, Howard Milton, 
With U. S. Army. 
Gropper, Henry, 25 West 43rd Street, 
With Bennett, Chirlian & Co. 
Hampton, Adam Robert, 100 East 42nd 
Street. 
Hansen, Archie Richard, 101 Willoughby 
Street, Brooklyn, N. Y., 
With Sperry Gyroscope Company, Inc. 
Hellerman, Louis, 1384 Broadway, 
Assistant Vice President, National 
Safety Bank & Trust Co. 
Jacobsen, Ormond M., 56 Pine Street, 
With Price, Waterhouse & Co. 
Kopolsky, William, 363 Seventh Avenue. 
Krakower, Matthew M., 10 East 40th 
Street, 
With James Barr & C 
Lindquist, Harold, 60 East 42nd Street, 
Of Thomas Smith & Company. 
Mall, Nathan M., 175 Fifth Avenue. 
Moser, William M., 274 Madison Avenue, 
Of Yohalem & Moser. 
Parsont, William, 1450 Broadway, 
With A. Albert Greenspan & Co. 
Platzman, Morris, 1501 Broadway, 
Of Morris Platzman & Co. 


1942 


Plavin, Samuel W., 220 Fifth Avenue, 
With H. Merdinger & Co. 

Regenbogen, Meyer, 11 West 42nd Street, 
With Z. B. Niden. 

Rudikoff, Benjamin, 22 East 56th Street. 

Sheft, Benjamin H., 2248 Broadway. 

Skolnik, Abraham Louis, A.P.O. 866, 

c/o Postmaster, New York City, 

With U. S. Engineer. 

Smolowe, Meyer, 320 Fifth Avenue. 

Stein, Meyer, 217 Broadway, 
Of M. Z. Ottenstein & Co. 

Stuckgold, Samuel M., 220 Fifth Avenue. 

Warantz, Alexander E., 853 Broadway, 
With Sydney Jay Greenwald. 

Yohalem, Walter, 274 Madison Avenue, 
Of Yohalem & Moser. 

Zelkin, Lawrence, 1450 Broadway. 


Associate Membership 


Brooks, Leo L., 19 West 44th Street. 
Buchwald, Frank Gerard, 40 Wall Street, 
With Rowland Lassen & Co. 
Danziger, Gustave, 6 East 42nd Street, 
With Irving Handel 
Fox, Arthur Edward, 295 Madison 
Avenue, 
With L. B. Prosnitz & Co. 
Gallacher, Andrew Keith, 67 Wall Street, 
With Arthur Andersen & Co. 
Gasser, William D., 183 Main Street, E., 
Rochester, N. Y., 
With Miller, Franklin, Basset & 
Company. 
Gibson, George, 60 East 42nd Street, 
With Walworth Company. 
Greene, Irving B., 274 Madison Avenue, 
With Rashba & Rosen. 
Guthmuller, Robert William, 19 Rector 
Street, 
With Ernst & Ernst. 
Herbst, Valentine William, 19 Rector 
Street, 
With Ernst & Ernst. 
Knopp,, Russell, 1450 Broadway, 
With David Berdon & Co. 
Liebesman, Raymond, 80 Broad Street, 
With Seidman & Seidman. 
McPartland, Terence J., Jr., 41 East 42nd 
Street, 
With Chirnside, Roberts & Langston. 
Peltz, Julius, 342 Madison Avenue, 
With New York State Devartment of 
Labor. 
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Polke, Albert, 521 Fifth Avenue. 
Randall, George W., 67 Wall Street, 
With Arthur Andersen & Co. 
Stern, Robert R., 551 Fifth Avenue, 
With Stern, Porter, Kingston & 
Coleman. 
Temkin, Jack, 831 South 12th Street, 
Louisville, Ky., 
With War Department. 
Warshaw, Harold Ellis, 
With U. S. Army. 


Advancement from Associate Membership 
to Membership 
Berdon, Matthew A., 80 Maiden Lane, 
With Touche, Niven & Co. 
Binkoff, Sanford, 111 Broadway, 
With Schapiro & Schapiro. 
Davidson, Leo, Buffalo, N. Y., 
With Federal Deposit Insurance 
Corporation. 
Deutsch, Henry, 
With U. S. Army. 
Engleman, Joseph M., 295 Madison 
Avenue, 
With Henry Brout & Company. 
Fleder, Samuel, 5000 Wissahickon Av- 
enue, Philadelphia, Pa., 
With War Department, Philadelphia 
Signal Depot, Cost Analysis Section. 


Eh 


Galdi, Joseph C., 220 Broadway. 
Kreisler, David E., 60 East 42nd Street. 
Krieger, Irving, 350 Broadway, 
With Department of Finance, City of 
New York, Sales Tax Bureau. 
Lewis, David J., 
With U. S. Army. 
Lichtenstein, Abraham, 1170 Broadway. 
Marx, Henry Siegfried, 19 Rector Street, 
With Byrnes & Baker. 
Michelmore, William Thomas, One Cedar 
Street, 
With Arthur Young & Company. 
Schoen, Milton, 55 West 42nd Street, 
With Nelson & Lewson. 
Schutt, Edward Andrew, 214-218 Main 
Street, Buffalo, N. Y., 
With Buffalo Evening News. 
Stein, Herbert J., 56 Pine Street, 
With Price, Waterhouse & Co. 


The number of members in the 
Society as of November 20, 1942, is 
as follows: 


DROOTOECS. Sac onrarnon een 3,677 
\ssociate Members ........ 440 
MS EOS Feed atin epee eee oa 4.117 
December 
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Authors of Articles In This Issue 





PreTER Guy Evans, C.P.A., LL.B., author of “New Provisions Affecting Losses and Bad 
Debts” is assistant secretary of National Starch Products, Inc., and is a lecturer 
in accounting and taxation at Rutgers University and Columbia University. He 
received an A.B. degree from Columbia University in 1931 and an M.S. from the 
School of Business at Columbia University in 1932. In 1937 Mr. Evans was gradu- 
ated from St. John’s University, School of Law, being admitted to the New York 
Bar in 1938. He has been a member of the Society since 1936 and is serving at 
present on the Federal Taxation and Fiduciary Accounting Committees. Mr. Evans 
is also a member of the New York State Bar Association, National Association of 
Cost Accountants, American Institute of Accountants, and the Controllers Institute 
of America. He has written many articles on taxation and has made many addresses 
on the subject. He is the co-author of the Evans & Halperin income tax guide, 
“For Personal Income Tax.” 


BENJAMIN Grunp, C.P.A., LL.B., LL.M., author of “Capital Gains and Losses under the 
Revenue Act of 1942” received his accounting education at New York University, 
School of Commerce, and Columbia University, School of Business, taking the 
degree of B.C.S. He also graduated from the Brooklyn Law School of St. Lawrence 
University with the degree of Bachelor of Laws, and St. John’s University, School 
of Law, with the degree of Master of Laws. Mr. Grund was Chairman of the 
Society's Committee on State Taxation from 1940-42, and is a recognized expert in 
this field, specializing in federal, state, and local taxation, as well as fiduciary 
accounting. He has been a member of the American Institute of Accountants since 
1937. 


BENJAMIN Harrow, C.P.A., J.D., author of “Income of Decedents, Estates and Trusts” 
is a Professor of Law at St. John’s University, as well as being in practice for 
himself. He was graduated in 1913 from New York University, College of Arts 
and Sciences, with a B.A. degree, and from the School of Law at New York 
University in 1925 with a degree of J.D. He attended Columbia University, School 
of Business, from 1917 to 1919, during which time he took courses in accounting. 
Mr. Harrow taught accounting at the College of the City of New York from 1919 
to 1924. He has been a member of the Society since 1928 and the American Institute 
of Accountants since 1922, and a member of the New York Bar. He has served 
on the Society’; Committee on State Taxation since 1935, and is now Chairman of 
this Committee. Mr. Harrow has also been a member of various other committees, 
including Education, on which he has served since 1935. He is the author of 
numerous articles, and is the co-author with Mr. Isidor Sack, C.P.A., of a book 
published last year entitled “New York State Income and Franchise Taxes.” 


Mitton O. Loysen, author of “Amended Unemployment Insurance Law Now in Effect” 
is Executive Director of the Division of Placement and Unemployment Insurance, 
State Department of Labor. 


Joun J. Ronan, author of “Some Aspects of the Unincorporated Business Tax” is 
Administrative Supervisor of the Income Tax Bureau, and has been with the state 
almost thirty-five years. 


N. Harry Sack, C.P.A., B.S., J.D., author of “Retroactive Provisions and Election Filing 
Dates under the Revenue Act of 1942’’ was graduated from the College of the City 
of New York with a degree of B.S. and New York University Law School with 
J.D. He has been a member of the Society since 1932, and at present is serving on 
the Committee on Federal Taxation. 
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BOTTLENECKS BECOME FUNNELS 
OF INFORMATION WITH 


“Bottleneck” is an ugly 
word. Whether it re- 
stricts a company’s 
operating reports or production of goods, 
the result is menacing to business control 
and profit. McBee Keysort, world’s fastest 
card sorting system, breaks the log-jam in 
your accounting department, helps produce 
reports faster, more economically. 






A million cards a day are handled as easily 
as a thousand, with your regular clerks 
and operators, and without investment in 
costly machinery or equipment. Ask the 
McBee representative. 


THE MfBEE COMPANY 
General Offices: Athens, Ohio 


Offices in Principal Cities 
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0: HOW MUCH VISIBILITY SHOULD A 
VISIBLE RECORD-KEEPING SYSTEM HAVE? 


As As much as ingenuity can provide! 


We recognize that visibility alone is not the be-all-and-end-all of an efficient 
record-keeping system... but since it has become a definite plus factor in 
posting and control, it is obvious that the more visibility a system affords the 
more valuable it becomes. 


VISTrecord, “The World’s Fastest Visible Record Keeping System,” has more 
full-view visibility than any other visible system in use—and it’s portable, not 
fixed like a showcase! It provides 3-dimensional margins (in itself a most 
ingenious device) with forms available in any size to suit your own needs, 
and they work on both sides, without pockets, wires or clamps! 


You can survey 5,000 records in a single tray—with a single glance—and 
spot misfiled cards in the same interval! 

Yet it takes less space (1 less)—needs less labor (42 less)—and costs less 
money (from 13 to 1% less) to operate than less efficient visible equipment! 


Send for illustrated folder 43 “Keep These Vital Records Up to the Minute” 
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The up-to-the-minute man 
fights on two fronts! 


yo WOULDN’T THINK 
Jim Norris was a fighter. 
He’s not in uniform. But he’s 
buying plenty of War Bonds 
«and Christmas Seals. 


Since 1907, Jim Norris and 
many millions of other Ameri- 
cans have helped us cut the 
TBdeathrate 75 %! But they’re 
not stopping now. They know 
TB still kills more people be- 
tween 15 and 45 than any other 
disease .. . and that it strikes 
out hard in wartime. 


So get behind us in our vic- 
tory effort, won’t you? Send in 
your contribution today. 


Buy 
WAR BONDS 


and 


CHRISTMAS SEALS 








BUY 
CHRISTMAS 
Tuberculosis Associations In GSE ALS 


AAR ARARARARRARALS the United States. 
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NOW AVAILABLE 


1942 TAX DIGEST 
AND MANUAL 


FOR INDIVIDUALS 


Containing new tax rates, explanation of im- 
portant changes, and check list of inclusions, 
exclusions, deductions, non-deductible items, 
and approved depreciation rates. 


This folder is available to accountants for dis- 
tribution among their clients and to progres- 
sive banks, chambers of commerce and other 
business organizations for their staffs, customers 


and private mailing lists. Information on tex 
matters will be sought more frequently than 
ever this year. You can perform a real service 


ee by end-of-the-year distribution of this useful 
eeoe ee folder and its companion folder “Digest of Im- 
portant Changes in Federal Taxes.” 
= é 


Available in convenient mailing and pocket 
size. Twelve pages including title page im- 
print. Write for samples and prices. 


TAX PUBLICATIONS CO. 


53 State Street Boston, Mass. 














WITH the inauguration of the Victory 
Tax, effective January 1, 1943, present 
Payroll Records, in most cases, will be 
found inadequate. Accordingly, we have 
developed a new series of forms, arranged 
with multiple deduction columns. These 
not only take care of the Victory Tax, 
but other prevalent deductions such as 
for War Bonds, Hospitalization, Saving 
Funds, Union Dues, etc. The series in- 
clude several designs of Earning Records, 
Period Payroll Sheets, Receipt Forms, and 
supplemental records. They conform to 
the current regulations of the Social 
Security, State Unemployment, and Wage- 
Hour Laws. 








Samples on Request 


Specimen sheets of these new forms to- 
gether with descriptive literature and full 
price information on request. We also 
carry a comprehensive range of stock 
forms for most record-keeping needs— 
Priority Records, Inventory Control, Plant 
and Equipment Ledgers, etc. Special forms 
made to order on short notice. 


a 





“HUY CHRISTMAS SEALS 





The C-€- SHEPPARD CO. 


** 44-23 21: Street,» LONG ISLAND CITY, N.Y-*> 
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